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A. AMENDING TRUSTS

Trusts may be amended in accordance with the particular language in the Trust.
Trusts may also be amended using certain statutory methods that generally require

Court approval (See A.R.S. §14-10105(A)(4) and §14-10410 — 14-10416). Trusts may

not be otherwise be amended.

The law is well settled that settlors may not amend or revoke a trust unless the
right to amend or revoke has been reserved to them under the terms of the trust. “The
ability to amend or revoke the trust is governed by its express terms.” In the Matter of
Herbst, 76 P.3d 888, 206 Ariz. 214 (App. 2003), citing George G. Bogert & George T.
Bogert, The Law of Trusts § 145 (5th ed.1973). When a trustor specifies a particular
method of amending a trust, the trust can be amended only in accordance with that

specified method. /n re Herbst, 76 P.3d 888, 891, 206 Ariz. 214 (App. 2003).

When irrevocable trusts (or subtrusts) are amended or restated or modified,
litigation may ensue. There may be litigation to simply confirm the operative terms of
the trust. There may be litigation to confirm the operative terms of the trust, void
amendments and obtain relief for improper actions taken pursuant to the improper
amendment, but in violation of the irrevocable trust. There may also be litigation to
confirm whether your client had capacity to sign the amendment and/or was unduly

influenced.

e Before you amend a trust, make sure to properly review it and document
all the relevant provisions and statutes that relate to the amendment that
is sought.

o Cite the provision in the existing trust that allows amendment;
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e Confirm the provision applies to the entire trust and/or the portion you are
being asked to amend,

« Think about issues of the mental capacity of the trustor and whether the
trust is irrevocable;

you're concerned, get a note

o |if

e Does the client have capacity? Is there a question?

e How well do you know the client and how much time are you spending
with them?

¢ Any issues related to undue influence? Is the amendment consistent with

their lo

DOCUMENT YOUR FILE

B. CAN A POWER OF APPOINTMENT CURE AN IMPROPER

AMENDMENT?

You have a situation where a trust amendment is invalid because it violated the
trust. Someone wants to effectuate the amended provisions by claiming that the

amendment was actually the exercise of a power of appointment.

Powers of appointment must be exercised in accordance with the stated terms of
their creation. In cases where someone attempted to exercise a power of appointment
but made a mistake in so doing, the complainer would have to establish, among other
things, substantial compliance with the method set out in the trust for exercising the
power and an intention to exercise the power of appointment. In the absence of these

elements, there can be no exercise of a power of appointment. See In re Strobel (1986)
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717 P.2d 892, 149 Ariz. 213 (1986). See also Estate and Trust of Pilafas, 172 Ariz.
207,211, 836 P.2d 420, 424 (1992).

EXAMPLE 1

In order to ensure their joint intent would be effectuated after the first Trustor

died, Husband and Wife 1 unambiguously expressed their intent that, after the death of
the first Trustor, “this Trust Agr

Wife 1 died first. Pursuant to Paragraph xyz, upon Husband's death, the
Survivor's Trust was to pour into the Bypass Trust or be distributed as Husband may
have designated and appointed in his Will. To effectively exercise this power as to
the Survivor’s Trust, Husband would have to “make specific reference to the
herein conferred general power of appointment in his Last Will and Testament.”
Husband signed his Last Will and Testament on the same day as the Trust. The Will
provides in Paragraph Third — “I refrain from exercising any power of appointment
that | may have at the time of my death.” Pursuant to Paragraph ars, in the absence

of the exercise of the power of appointment:

If tha criryivin
HOUIS Sulviviari

H =
aforesaid power of appointmen |n hIS Last W:II an
Testament, or insofar as such appointment shall not extend
or take effect, then the entire remaining principal and
accrued and undistributed income of the Survivor's Trust, or

the par!lr of such Trust not affmr\flum!y Qppﬁlhted Shnll ||pnn

the death of the surviving Trustor, be held and administered
as provided in Article ABC, below.

(el 0}

The Bypass Trust afforded Husband a more limited power of appointment

pursuant to which he could have, under limited circumstances, appointed only his son or
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son’s spouse (if he had one) as beneficiary. Article grs provides that the exercise of

such a power of appointment be by Will. Specifically,

To effectively exercise this limited power of appointment
by Will, the Surviving Trustor must make specific
reference to the herein conferred limited power of
appointment in his Last Will and Testament.

Husband hooked up with Girlfriend/Wife 2 and then proceeded to amend the Trust 5
times. Each time Girlfriend/Wife 2 got a little more. After Husband died and Wife 2 was
administering the Trust, an issue arose and she went to a lawyer who realized the
Amendments were invalid. They filed a Petition to Reform the Trust to comport with the
Amendments claiming the amendments could have been done through the Husband's

exercise of the power of appointment. The Court disagreed.

EXAMPLE 2

Mom and Dad created a Trust. Upon Dad’s death, the Trust A remained
amendable, but Trust B was irrevocable. Pursuant to the terms of the Trust, the only
way for Mom, as survivor, to change the distribution scheme in Trust B was through the

exercise of a power of appointment:

Upon the death of the first to die of the Trustors, he or she shall have the
power by his or her Will, making specific reference to this power, to
dispose of his or her interest held hereunder, and the provisions of this
Agreement with respect to the disposition of that property after his or her
death shall be applicable only to the extent that this power i1s not

AAAAAA iamd T [
exercised. (mimpnasis added)

After Dad died, Mom executed an Amendment to the Trust which purported to
amend both Trusts A and B. Son 1 objected because there was only one type of

document by which Mom could exercise her power of appointment over Trust B — her

100-100-00260:1.1.GM L GR2889344 1



will, with specific reference in the will to the power of appointment. Mom, on advice of

counsel. intentionally chose not to exercise her power of appointment over Trust B.

That is why there is no specific reference to the power of appointment in her will (or
anywhere else).

Daughter wanted the Court to find that Mom effectively and constructively
exercised the power of appointment in the Trust A amendments even though the
Amendments do not refer to the power of appointment and even though Mom no right to

exercise that power through a trust amendment.

The Court found no valid amendment or exercise of the power of appointment.
The Trust here specified a particular method of exercising the power of appointment to

alter irrevocable Trust B. Absent strict compliance with that method, Mom, as the

o L
surviving Trustor, could not change the Trust B distribution scheme

Using POA's to act as Trustee.

One of enumerated powers of the Trustee:

To execute. deliver and grant to any individual or corporation
a revocable or irrevocable power of attorney to transact any
and all business on behalt of the Trust. This POWCKE Uf
attorncy may grant to the attorney-in-fact all the rights.
powers and discretion that the Trustee could, if he so wished.

exercise.

Trust says that Trustee cannot serve if he/she is incapacitated. Does incapacity
terminate the POA’s authority to act too? If not, then you've effectively amended the
Trust as to the Successor Trustee.
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Attorneys tor Petitioner

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

!‘"lf““

B -
)
) TRUST AGREEMENT
.
[ SN TR | DU O R (5 T AUt R T S L_.,_
TIHS PO 108 IWCHOTNTHAtiA Qg Fadsd .’\L’Jk'LiliLHl 1N T Talic ll)—

the surviving spouse of'—(“_’}.

Petitioner is currently secving as Trustee of the || GGG Sorvivor's
Trust (the “Survivor’s Trust) and thc_ Bvpass Trust (the “Bypass Trust’)
created under the terms of (he_Rcvocabie Living Trust cxecuted b}’-and |

('-’) on April 1501992 as amended by Fust Amendment dated

December 25, 2002 (the “Trust Agreement”). The Survivor’s Trust and the Bypass Trust were
created fotlowing i's death and are referred 1o collectively herein as the “lrusts™,

3. Pursuant 0 A.R.S. §§ 14-10202 and 14-10203, this Court has jurisdiction over
procecdings concerning the internal aftairs of the Trusts.

4. Yenue in this Court is proper, as the principal place of adnmmstration for the

Trusts 1s in Maricopa County, Arizona.
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5. The Trust Agreement was signed by both -and - -zhcn died
nn_ Aﬁer-dicd,-marricd Petitioner.

6. Following -s. death, -exccutcd the following amendments 1o the
Trust  Agreement: (1} Sccond Amendment  dated — 2003 (the “Sccond
Amendment™). (11) Third Amendment dated — 2009 (the ~Third Amendment™), (in)
Fourth Amendment dated B 2010 (the “Fourth Amendment™), {iv) Fifth Amendment

dated -, 2011 (the “Tifth Amendmen(™). and (v) Sixth Amendment dated —

2013 (the “Sixth Amendment”™). The Second Amendment through the Sixth Amendment are

nir
Al (AN

1 as the “Amendments™ _— made two basic changes to the Trust
Agreement in the Amendments. He changed the successor Trustee of the Trusts, and he added
Petitioner as a beneficiary of the Survivor’s Trust,
7. Section I o! the Trust Agreement provides, in pertinent part, as fotlows:
B Removal of Trustee. The Trustors, during their

lifetimes, or the surviving Trustor, during his lifetime . . . shall

have the right 10 remove any then acting Trustee . . . If the

stccessor Trustee named in Section [ 1s unable or unwilling to

serve of has been removed trom his position. then o new |rustee

shall be appointed by those causing his remaval.

8 in the Third Amendment, || T odificd Scetion -UI' the Trust Agreenent

to name the following persons to serve as Trustee, in the order of priority listed:

9. Section I of the Trust Agreement describes the powers of the Trustors fo
amend the Trust Agreement. The last sentence of Section -statcs: “Upon the first Trustor’s

death. this Trust Agreement shall be unamendable” Bascd on this language, NGB d:J not
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have the authority to amend the Trust Agreement Ik)l]nwing-x death. Thus, any changes
included 1n the Second through Sixth Amendments to add Petitioner as a beneficiary are not
valid changes to the Trust Agreement. Because - as surviving Trustor, had the power
to remove and appoint Trustees afier -s dpath, those provisions of the Amendinents
changing the rustee are believed 1o be valid and enforccable.

10 Section - of the Trust Agreement grants the surviving Trustor (S
peneral power of appointment over the Survivor's Trust. To be effective, the power of
appointment must be exercised in the survivor’s Last Will and Testament, and the exercise
miust make specific reference to the general power of appomtment. This means that -
could have added |Jjjjjjfffes # beneficiary of the Survivor’s Trust il he had excrcised the power
of appointment in his Will, while making specific reference to the power of appointment.

it Esioncd 2 Last Witl and Testament o | M - st Codici! on

e L
— and a Second Cedicil nn- {callectively. the “Will™).
Nowhere in the Will does -makc reference 1o or cxercise the pencral power of
appointment granted i Sechion 4.1{d) ol the Trust Agreement. In fact, the Will, as modified
by the Sceond Codicil, expressly states lhnl-ret‘r:sincd from exercising any power of
appointncnt he may have had at the time of hus death.

12. The Amendments and the Will were prepared by legal counsel for -

13. 1L 1s clear from the documents prepared th;at-intendcd to add Petitioner
as a benehciary of the Survivor's Trust, Unfortunately, the documents the attorney prepared
Jl)r-did not accomplish that intent. To add Petitioner as a beneiiciary of the Survivor's
Trust, __ needed 1o exercise his power of appointment over that Trust; he could not add
Petttioner as a beneOctary by amending the Trust Agrecment.

1. ARNS.§14-10415 provides as follows:

The Court may reform the terms ot a trust, even if unambiguous,
conform the terms to the settlor’s intention 1f it is proved by clear
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and convincing evidence that both the settlor’s intent and the terms

of the trust were alfected by a mistake of tact or law, whether in

expression ar inducement,
As noted above. Arizona law permits a trust to be reformed if it is proved by clear and
convineing evidence that both the settlor’s intent and the terms of the trust were affected by a
nustake of fact or law. whether in expression or inducement.

15. It is clear from the Amendments 1h3i-imcndcd to add Petttioner us o

beneficiary of the Survivor’s Trust. Duce to a mistake by the attorney, the Amendments were

prepared tor - instead of a Will that exercised his power of appointment over the

SSurvivor's Trust.

16, A similar situation was addressed by the Indiana Court in Carlson v Sweeney.
Dabagia. Donaghue, Thorne, Junes & Pagos, 395 N.E. 2% 1191 (Ind. 2008). In that case, the
Court was asked to reform a testamentary trust that contained a scrivener's error. [n permitting,
the refurmation. the Court stated:

As a practical matter most trust instruments are drafted by counsel,
and the language in the wstrument s the testator's only by
adoption. In essence the testator informs counsel what she wants to
accamplish and relics on counsel to carry out her wishes, I
counsel makes a mistake in drafiing and fails in this elfort, then the
testator's intent has not been realized. And this is so whether the
mustake 15 one of fact or onc of law. It appcars to us that
reformation 1s appropriate under such circumstances. Sce Johin H.
Langbein & Lawrence W. Waggoner. Reformuation of Wills on the
Grownd of Mistake: Change of Direction in American Law. 130 1),
Pa. 1.Rev. 821, 5382-83 (1982) (commenting that there (s no
principled distinction between i lawyer's mistake involving the
"misapprehension of the meaning of a term” fmistake of law] and
"misrender|ing| a name or a sum” [mistake of tact}]. "In either case
the lawver's mistake prevented the will from expressing an mtent
that the testator formed and communicated. and which a well-
proven relormation case can correct.”)

RSN i L LT Yl B L i

ld. AL1200.
17.  Based on the above, Petinoner believes the Trust Apreement should be

reformed to permit the surviving Trustor to amend the provisions of the Survivor's Trugt
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following the death of the tirst Trustor, such reformation Lo be retroactive to November |,
2004,

1K If the Trust Agreement is refonmed to validate the Amendments, the following
persans will be benetictaries of the Surviver’s Trust:

SON
- g . - - - - - —
a) Petitioner:  Liletime benetictary and remamder beneficiary 1f [

-prcdcccascs Petitioner.
SON
b) — Remainder lifetime beneficiary 1 he survives

Petitioner.

| CL | r-
e Baaadd

19, It the Trust Agreement is NOT reformed to validate the Amendments, the

following persons will be beneficiaries of the Survivor’s Trust:
SON

A | -cime beneficiany.

2¢. The proposed reformation will not attcet the Bypass Trust, which is held un trust
SON
for || vz his lifeime and passes to—
SON
me— o110 wing I < qath.
21, The estimated value of the Survivor's Trust will be provided to all beneficiaries

in a cover letter, along with a copy of the Notice of Hearing.

22, The following persons are entitled 1o notice of this proceeding:
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Name Age Status Address i

Adult Trustee
Porential
Beneficiary

Adult Beneficiary

Adult Successor
Trustee/
Remainder
Beneficiary

Adult Successor
Trustee/
Remainder
Beneticiary

SON

1$ currently under guardianship.

i

SON
23 Because —lzus been deemed an incapacitated person and [l
the Petitioner requests that the Court appoint a Guardian ad Litem to
SON

rcpx'cscnt-s best interests related to this Petition,

Petitioner requests that the Court, after notice and hearing, issue a judicial Order which:
SON

{a) Appoints a4 Guardian ad Litem o represent -5 best interests
related to this Peution for Trust Reformation: and
of the first Trustor, the surviving Trustor retained the power to amend the Trust Agreement as
it attects the Survivor’s Trust and that amendments Sccond through Sixth are valxd and

enfoarceable.
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Attorncy tor Petittoner
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VERIFICATION

STATE OF ARIZONA )
) ss.
County of Maricopa )
I oo duly sworn, states as follows:

That she s the Peutioner in the foregomng Petthon; and that the statcments in the

Petition are accurate and compicte to the best of his/her knowledge and belief,

SUBSCRIBED AND SWORN 10 before me tis [T

PAMELA MATHESON
Natary Pubiic.State of Avizona
Maricopa Counly
My Commissioen Eéxsaivses [(/t
October 26, 1 - :
Notary Public
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[T auren 1. Garner (019475)

Jaburg & Wilk, P.C.

LS VRS

3200 N. Central Avenue, 20th Floor
Phocnix, AZ 85012

602248 1000

Heejaburgwilk.com

Auorneys for || | -

SUPERIOR COURT OF ARIZONA
COUNTY OF MARICOPA
In the Matter of:

s
Case No.
_ METR AT A RTEINT TN Ay 1T AN | %

MEMORANDUM OF LAW IN
OPPOSITION TO REFORMATION
OF TRUST

(Assigned o G

—) a beneficiary under the [JRRRcvocable Living
Trust dated ||| - 25 2mended (the “Trust”™), submits his Memorandum of Law

regarding the Petition for Reformation of Trust Agreement (“Petition™) filed by

reformed to effectuate unauthorized amendments which contradict the Trustors’ mtent
as expressed both in the Trust Agreement and twice in the surviving Trustor's Wil
I ) o surviving Trustor of the Trust, had no authority to
amend the Trust after the death of the first Trustor, ||| Gz ) and the

Petition should be denied.'

i ot . I TR NYL v e P I oy
PRSPI-TRSI2-0000 T LG L G997
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l. ORIGINAL TRUST AND AMENDMENT

B o Bl o rostors, created the Trust on [ AR AR 00

Hogether, amended it in [} T > T ¢ one son. 1EGEG
) o is mentally disabled. The expressed intent of the Trustors was Lo assure

Tor the care of their disabled son afier their deaths. Pursuant o Article H. upon [

death (she died first). the Trust was to have been divided into a Survivor's Trust and a

Bypass Trust, both of which were to be administered tor [ s benefit during his

Hictime and then ﬂ)r-.

In order to cnsure their joint intent would be eftectuated after the first Trustor
died. - and - unambiguously expressed their intent that. after the dearh of

. s .. . ,)
the first Trustor, “this Trust Agreement shall be unamendable.™ (Paragraphff.

Pursuant to Paragraph - upon -,\ death, the Survivor's Trust was 10

Ipour into the Bypass Trust or be distributed as - mayv have designated und

appointed in his Will. To effectively exercise this power as to the Survivor's Trust

B - ouid have to make specific reference 1o the herein conterred general power |

{of appomntment in his Last Wil and Testament.” - signed his Last Will and
Lestament on [ | - hc s2me day as the Trust The Will provides in Paragraph

Bl ) rorain from exercising any power of appointment that [ may have at the time
ot mv death.” Pursuant to Paragraph B i thc obsence of the excrcise of the power
of appointment:

I the surviving Trustor should default in the excretse of the
atorgsaid power of appoimtment i his Last Will and
Testament. or insofar as such appointment shall not extend
or take cffect. then the enuire remaming principal and
accrued and undistributed meome of the Survivor’s Trust. or
the part of such Trust not cftectively appointed. shall, upon
the death of the surviving Trustor. be held and administered
as provided 1in Artcle l below.

“Articles, Sections or Paragraphs are references to the Trust unless otherwise indicated.
7

s




/
b

JABURG WILK

N

6

~1

The Bypass Trust allorded [l @ more limited power of appointment
pursuant to which he could have, under limited circumstances, appointed only -
I o oocficiany. Article [l provides that the
exercise of such a power of appointment be by Will. Specifically.

To effectively exercise this limited power of appointment by
Will, the Surviving Trustor must make spectific reference o
the herein conferred limited power of appointment in his
Last Will and Testament.

B Vil cxpressly did not exercise this power. Pursuant to Paragraph [} in

{the absence ol the exercise this power ol appointment in his Will:

Upon the death of the surviving Trustor, il he has defaulted
in the exercise of the aloresaid power of appointment. or
insofar as such appointment shall not extend or take effect,
then the entire remaining principal and  accrued  and
undistributed income of the Bypass Trust. or the part of such
Trust not  cffectively  appomted, shall be  held  and

administered as provided in Article l below.

qursuunl to Article l the un-appointed assets remaining in the Survivor’s Trust and
IBypass Trust were o be administered solely for [ s benetiv

1. S pEATH AND IMPROPER AMENDMENTS

- died on —, and - marricd - On -
B R oo the Sceond Amendment which states that the Trust was being

amended pursuant to Paragraph - of the Trust. the very provision that prohibited such

an amendment. The Second Amendment purports to void that portion ot the ‘[rust

creating the Bypass 'Trust and to, instead, admpuster all the Trust assets in the

Survivor’s Trust. ‘The Second Amendment also purports to amend Paragraph . with
regard to the appointment of Successor lrustees and deletes one beneficiary.

On — - signed the Third Amendment, again stating the
E'I'rusa was being amended pursuant to Paragraph - The Third Amendment again

attempts to amend Paragraph . to name - as sole Successor lrustee upon

3
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B cco. [ siencd o First Codicil o his Will on I
name - as Personal Representative.

1—. - signed the Fourth Amendment again reterencing

Paragraph . The Fourth Amendment purports to completely amend Article . by

replacing provisions for [ ith the following provisions for-:

1{a) i ‘.
Trust; 3

occupmd with — l

th the residence at the time of

¢ entitled 1o a m()le\,' SllDLﬂ!l lmm .

gstate i the  home
1t st hivir
1
g NN e
Survivor's Lrust suthicient o provi q
— maintenance and general living \pulsu ol the
residence during the period of the life estate. The life estate
will terminate upon the following events: 1) death of
2) cohabitation by

with @ non-related person ol the
1s admitted permanently mnto

Provision {or

upposile sex: )
a nursing home.

The Survivor's ‘Trust shall be distributed in accordance with
Paragraph upon termination of the life estate.

1o death of

1(b) Provision for
the Survivor Trustee, 1 is then
living, the Trustee shall hold the remarning asscts of the
Survivor's Trust not subject to [l and all of the assets of
the Bypass Trust and administer as set forth in Section -
below.

{ These provisions conflict with the provision in the Sceond Amendiment which purported

o completely (and improperly) ehiminate the Bypass Trust. ‘The provisions also

contradict the stated intent of the Trustors o provide l'ur-s care.
e o - — .
Fhe I |i(th Amendment was created to correct R s nume. On
B B oo e Sixth Amendment, again relying on Paragraph

Il The Sixth Amendment purports to completely amend Article [f of the Trust for

-'s benefit inserting the tollowing:
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Provision for

Survivor's st:
shall be entitled o the use and enjoyment o
ated to the Survivor's Trust for her lifetime.

. laurther. she wilt be entitlec
10 all mncome carned on the Survivor’s Trust during her
lifetime. She shall be further entitled to distribution of any
principal of the Survivor’s Trust that may be necessary for
her support _and _maintcnance. This provision for
will terminatc upon

the (olowing events:

: 2) cohabitation by

wilh a non-related person ol the Opposite sex: 3,
— * 1S admitied
iermanent i 1110 a NUIsIng home; or - eath of

SON

M crovision for NN in he Sunvivoos
lrust. Upon the death of the Survivor Trustor, [N
. and the death of'_

¢ Trustee shall hold the remaining trust assels

' Survivor’s 1rust for the benellt of'“
. lhe drustee shall pay to or apply lor

"s benelit so much of the net
imcome or principal (rom his share of the Survivor’s Trust
Listate, up to the whole thereofl as the Trustee may from
time to time, deem necessary or advisable for the health,
maintenance, support, and education of such child.

Distribution _upon the decath of

1 is not alive at the
time oif dcath o or upon the
death of aftcr the death of the
Trustor, the entire remaming principal and any accrued and
undistributed income of the Survivor's Trust, or the part of
such share not cfiectively appointed of the Survivor's Trust

provision may have referred to the entire Trust (Survivor’s and Bypass Trusts). Naming
I - o bencficiary for any part of the Bypass Trust assets would viclate not only
the Trust’s prohibition against amendment, but also the scope of the limited power of

appointment for the Bypass 1rust.
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AL the same time he signed this Sixth Amendment. [ signcd 2 Second

Codicil on — This Second Codicil, like his original Will. confirms

his intent not to exercise his powers of appointment. Paragraph Third states: [ refrain

{{rom exercising any power of appointment I may have at the time of my death.”

"- filed her Petition for Reformation of the Trust secking o enforce the invalid

Amendments, notwithstanding the prohibitions in the Trust to the contrary. -

argues that reforming the Trust 1o comport with the improper Amendmoents will
. —— . ; - F N < R ;. f

cifectuate I s intent. despite [N ¢ clearly expressed intent 1o the contrary

and despite clear provisions in the Trust precluding such amendment. -

_. It the Trust is reformed to include - the Survivor’s Trust

|beneticiary, the Bypass Trust for [ s carc for the remainder of his lifetime will be

funded with only half that amount.

1. NO REFORMATION

The terms 0{- and -'s Trust and their intent as Trustors are

junambiguous.  Upon the death of the first Trustor, the Trust could not be amended.
1t Paragraph .\). Therefore. on their face, the purported Amendments executed after

[ coth arc all invalid. They were not permitted under the terms of the Trust and

| their creation contradicts the Trustors” expressed intent,

Nor are the purported amendments a substitute for a proper exercise of the

timited powers of appointment. Exercise of the powcers of appointment could only be

done m -5 Will with specitic reference to the Trust and to the power of

lappointment. [ s Wil oxpressed his intent not o exercise the powers of

appointment. In addition, the purported Amendments make no reference to a power of

appointment or to the specific Trust provisions governing same.
O
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The purported Amendments also attempt to amend the Trust in ways not
permitted under the powers of appointment (cven if properly exercised). The powers ol
appointment apply only (o beneliciaries, not to any other provision. Howcever. as set
lorth above, the Second Amendment purports to eliminate the Bypass Trust i
as surviving Trustor, had no power to either eliminate the Bypass Trust or change the
beneficiary.

The purported Amendments referenee Article . Scction . as authority for the
Trustor to determine Successor Trustees. - alleges - had the power to

amend the Trust as o who was o be Successor Trustees after his death. No such power

cXists. Sceetion . only empowers the Surviving Trustor, during his lifetime, to remove
any then acting Trustee. It does not empower - to change Successor Trustees 1f
he is no longer serving. Under no theory, could- ever serve as Successor lrustec.

The documents - seeks to enforce through reformation did not comply
with the Trust or otherwise reflect the expressed intent of the Trustors. The purported
Amendments violate the Trustors™ absolute prohibition against amendment of the lrust.
The changes attempted by the purported Amendments exceed changes allowed under
any powers of appointment.  There is no legal or equitable basis to ettectuate these
documents.

[V. LEGAL ARGUMENT
Relving on AR.S. §14-10415, — asks the Court 1o reform the Trust to

conform to the purported Amendments. The statute docs not support her argument,

The Court mayv reform the terms of a trust. even if
unambiguous, to confirm the terms to the settlor’s intention
it it is proved by clear and convincing evidence that both the
settfor’s 1ntent and the terms of the trust were affected by a
mistake of fact or law. whether in expression or by
mducement. ALRS, Q14104135
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There were two “settlors.” - and - and there was no mistake of fact

Tor law in the expression of their intent. They expressed their intent that their Trust not

the amended alter one of them died. They expressed their intent to provide tor care of

thcir- son and not to diminish those assets for a third party. They expressed their
ntent as to the himited powers of appointment granted o the survivor and as o the
restricted method for exercising said powers. - clearly expressed his intent not (o
exercise said powers.  Further, the powers. it properly exercised. did not extend to
climination of the Bvpass Trust and‘or changing Successor Trustees. The reformation
statute does not and cannot apply to the facts here and cannot be used (o accomplish
what is unambiguously forbidden by the Trust.

A trustor may not amend a trust unless he or she has retained the right to do so in
that trust and only according to the extent so retained.  When the trustor specifies a

particular method of amending the trust, the trust can be amended only in accordance

[with that specified method. b re Herbst, 76 P.3d 888, 891, 200 Ariz. 214 {App. 2003).

The Trust here eliminated the surviving Trustor’s power to amend the Trust.

B cclibcrately chose not to utilize the only mechanism which would have
allowed him to alter the distribution scheme for cither the Survivor’s Trust or the
Bypass Trust. He did not exercise his power of appointment, nor did he intend to
exereise same.

Although there may be instances where a court might enable a defective exercise
of a power of appointment, this 13 not such a case. Sce [u re Strobel (1986) 717 P.2d
92, 149 Arniz. 213 (1986). ‘The court in Strobel identified the clements needed to
equitably rescue a defective excrcise of a power of appointment. In the absence of these
elements, there can be no exercise of a power of appointment.

Iirst, the bencticiary of the defectively excreised power should be a favored

i person., - was not known to or favored by both Trustors and was not a permissible

&
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Ibeneficiary of the Bypass Trust. Second, there must be substantial compliance with the

method set out in the wust for exercising the power. | did not comply with the

{method set out in the Trust for exercising such powers. I'ven if he mistakenly thought

the could exercise the powers by an amendment to the Trust. he did not reference the

powers of appointment in any of the purported Amendments. Third. there must be an
intention to exercise the power of appointment. According to his Will, - avowed
his intent NO'T to exercise the powers ol appointment.

In Seinvariz v Bayvbank (Mass. App. 1983) 436 N.E.2d 1141 (Mass. App.CL
1983), cited in Srrahed, the court held that extrinsic evidence of a testator's intent cannot
be used t alter the anambiguous failure by the testator (o reference a power of
appointment in a will when specific reference is required.  Accordingly, here. the
Second through Sixth Amendments cannot and should not be treated as an atlempted
exercise of the power of appointment to effectuate amendment of the Trust. Sec also In
re [ferbsi.

The case cited in -s Petition does not support a ditferent result. In
Carlson v. Sweeney, Dabagia, Donoghue, Thorne, Janes & Pagos, 895 N.E. 2™ 119]
{Ind. 2008). the court was asked to retorm a Will to carry out the lestator’s intent by
clartfving language intended to avord federal or state estate taxes.  The Court was not
asked to approve substantive changes to the disposttive provisions in the Will and/or to
validate documents that violated the Will,

1. CONCLUSION

‘ IR I [T TR TR SR S SR S DTN
1 OTrACT 1O prey dli,_ s 10O prove DO UIC SCLOr 5> Hent and e 1eiiis 01
the Trust were affected by a mistake of tact or law. She cannot do so here. -
and - were not mustaken when thev created the lrust. They unambiguously

provided that their survivor not have the power to amend the Trust.  lhey

unambiguously  hmited and restricted the excrcase of the survivor’s powers of
Y
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tappointment.  Although - claims thut- intended that she be a benclhiciary

of the Trust, his actions unambiguously expressed his intent otherwise. He and [
expressed their intent that the Trust be used for the care of their - son. lle and
- expressed their intent that the Trust not be amended after s death. 1l
twice expressed his intent not Lo exercise the powers ol appointment.

- asks the Court to look 1o rely on defective and mmvalid documents in
order o determine -5 intent., and asks the Court to ignore the proper and valid
documents which express his intent and the intent of the other Trustor.  Although
arguing she is acting in good faith to honor =s intent, = is ondy acting in
her own sell=interest and contrary to the properly expressed intent of the Trustors.

Based on the forgoing, - does not have a legal or cquitable hasis for
seeking reformation of the Trust created by - and — Theretore.
the Petition for Reformation should be denicd. — is entitled to recover his
attorneys” fees and costs incurred in this matter. pursuant 1o AR.S. §14-1100HB) and
other applicable legal or equitable bases. His efforts here have been for the benefit of

the Trust, the Trust estate and the intended beneficiaries of the Trust.

DATED Ihis-—.

Attorneys tor | NN
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CLERK OF THE COURT
P Valenzuela
Deputy

ey 00000902 4020}
COMMISSIONER T

IN THE MATTER OF

RULING

The court has reviewed and considered -:, Motion for Summary
Judgment and Statement of Undisputed Facts in Support of Motion for Summary Judgment.
Response in Opposition to Motion for Summary Judgment and Controverting Statement of Faers.
Reply in Support of Motion for Summary Judgment. Controverting Statement of Facts Asserted
in Opposition to Motion for Summary Judgment. Jomder m Moton for Summary Judgment.
Jomer i Reply Re Motion for Summary Judgment. and the Supplemental Response
Opposition to Motion for Summary Judgient.

The court makes the followmg findings of fact regarding the Trust:

1 . 1989.
™) executed the Revocable Trust.
2. had five children:
( ™.
3. Accordig to the terms of the Trust. upon the death o . the Trust was spht mto

two subtrusts - Survivor s Trast A and the unnamed nrevocable Trust B
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6.

-]

9.

10.

11

After
during her Iifetune and
tintes prior to her death
On -with estate planning counsel.
Fltrh Amendment and Complete Restatement of the Survivor's met AT under Armcle
Revocable Trust Agreement

s death. Survivor’s Trust A remaied subject to amendment by-
— S s - Ty - S
exercised her right to amend Survivor’s Trust A several

executed a

" (CFifth Amendment™).
The Fifth Amendment added specitic gifts to
remainder of the Survivor’s Trust was to be distributed o her five children,

amended Survivor’'s '11115[ A again by executing the

" grandcluldren and mdicated the

o Trasgs o5 A
MoS llli\i Py

“ (*Sixth Amendment™).
Article ) of the Sixth Amendment provides:

(b) One (1) share of the Remaming Trust Estate shall be distributed 1o
— outright and free of trust. Notwithstanding the
toregomg. Trustor has advanced sums lo_
Regardless of whether such advances were from Trustor’s personal account. Trust
A.or Trust B. the Trustee shall deduct such sums tfrom
'S share. including any addittonal advances. and such advanced
sum(s) shall be added in equal shares to the shares of the other tour (4 children of
Trustors herein and distributed as part thereof. Trustor is keeping track of the
sums advanced.

All such sums advanced are to be
considered as an advance of s share of the Trust Estate upon Trustor's death and
are not to be considered a loan that would otherwise be discharged i Bankruptey.
—\mde. of the Trust applies only 1o the administration of Trust A. Distribution and
acimnistration of Trust B 1s governed by {mde. of the Trust and Article . 15 10t
mentioned m the Fifth or Sixth Amendment.
Pursuant to Paragraph- of the Tmst.- had a linuted right to change the
distribution of Trust B. by exercising a “power of appointment:”
Upon the death of the first to die of the Trustors. he or she shall have the
power by his or her Will. making speciﬁc reference to this power. to dispose of

us or her interest held hereunder. and the provisions of this Agreement with

—

respect to the (hspmumu of that pmpem atter lus or her death shall be apphicable
only to the extent that this power is not exercised.
The Second Amendment mdicates that “[u]pon the death of the sunviving Trustor. the
Trustee shall distribute the remamng unapponted portion of trust B™ m 13 shares 1o
each of the five cluldren unless the surviving Trustor exercised a power of appomntient
contrary to this provision m their Last Will and Testament.
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12, The surviving rl‘ruslor._-. did not exercise a power of appointment in her Last Will
and Testament.

The court makes the following findings:

I. Pursuant to the Trust, there was a mechanism available to the surviving Trustor if the
surviving Trustor decided to amend Trust B. The mechanism available in order for
, the surviving Trustor, to reduce -‘s share of Trust B was fox- to
exercise the power of appointment in her last will and testament. There is no dispute that
did not formally exercise her power of appointment over Trust B in her last will
and iestament.

2. There is no need for the court to modify the Trust pursuant to A.R.S. §§ 14-

FO103(B)(12). 14-10411, 14-10412 or 14-10413. as argued by the Trustee. because the

best indication of what- wanted is in her Trust and the Amendments to the Trust.

The language in the Trust and the Amendments is clear and unambiguous. The Jrust sets

forth exactly what would need to be done if |l wanted to amend Trust B.

had legal counsel to advise her and explain what she would need to do to effectuate her

intentions. - had the opportunity to exccutc a power of appointment over Trust [3

in her last will and testament yet she did not do so. It is not up to the court to second

guess, modity or Substitute-‘s wishes.

There are neither any applicable legal principles nor any applicable equitable doctrines

that would cause this Court to modity the Trust or to allow the Fifth or Sixth Amendment

1o be treated as a valid power of appointment.

4. In order for a Motion for Summary Judgment to be granted. there must not be any
genuine issuc of material fact. Orme School v. Reeves. 802 P.2d 1000, 1004 (Ariz.
1990). There is no genuine issue of material fact since Frances did not exercise her
power of appointment to change the provisions of the irrevocable Trust B as required by
the Trust. Therefore, Trust B should be administered and distributed according to its
terms.

I'T1S ORDERED granling_'s Motion for Summary Judgment.

s must keep the court updated wit
A V o 1 e)

)

{

h address changes. A
viSun:
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