
Estate Planning for Guns and Digital
Assets

Southern Arizona Estate Planning Council

Estate Planners’ Day

January 27, 2017

Colleen A. Cacy

Gadarian & Cacy, PLLC

2200 E. River Road, Suite 123

Tucson, AZ 85718

ccacy@gadarianlaw.com

(520) 529-2242

Craig Hunter Wisnom

Lauren R. Talkington

Maria M. Grijalva

Bogutz & Gordon, P.C.

3503 N. Campbell Avenue, Suite 101

Tucson, AZ 85719

cwisnom@bogutzandgordon.com

lauren@bogutzandgordon.com

maria@bogutzandgordon.com

(520) 321-9700



Arizona recently enacted the “Uniform Fiduciary Access to Digital Assets Act.”  If you think that

sounds like a mouthful, that’s actually the name given as its “Short title!”

The act is a set of eighteen (18) statutes that attempt to deal with the legal issues involved for a

Trustee, Personal Representative, or Agent under a Power of Attorney who is dealing with “digital

assets.” The term “digital assets” can include a lot of different things: your ownership and

intellectual property rights in social media accounts, your access to online bill payments or money

processing, your rights to use software or listen to music, and your ability to view e-mails and other

similar information.  

Uniform laws like this are created by think tanks of lawyers and other professionals to be helpful in

dealing with specific issues.  They come up with a model, and then state legislatures can choose to

enact them or adapt them for their own jurisdictions.  This particular law is a valiant attempt to deal

with the complex landscape of digital assets. 

Overall, both the new state law and the estate planning provisions are intended to grant fiduciaries

the right to digital assets of the original owner. Generally, an Agent, Trustee, or Personal

Representative has the power to deal with all your assets if you become incapacitated and when you

die – whether real estate, stocks, bonds, bank accounts, or any other similar traditional assets.  The

point of this law is to ensure that a fiduciary has the same type of general rights and duties with

respect to digital assets as well.  

One comforting provision in all of these laws is to ensure that the fiduciary does not commit criminal

computer acts while trying to fulfill his or her fiduciary duties.  Prior to this law being enacted, there

was the possibility that son or daughter, acting as Personal Representative for deceased parent, could

be guilty of fraud for accessing the parent’s digital account using the parent’s password.  So, simply

doing their job in good faith and looking up the online brokerage statement could have been a

criminal act!  This act should lay that issue to rest; the law makes clear that any person acting as a

fiduciary is considered an authorized user and will not be guilty of criminal conduct in Arizona.

Even with a law that gives fiduciaries access and rights to digital assets – along with estate planning

documents that specifically give these powers – there are limitations to recovering information or

exercising these abilities. From a technical perspective, almost all software, online services, and

similar offerings require you to explicitly or implicitly agree to specific terms of service or user

agreement. Remember that user agreement you signed when you activated iTunes? It’s alright,

neither does anyone else. So the often unread and rarely remembered service agreement becomes a

binding contract that will supercede state law or estate planning documents.  So Facebook or iTunes

can generally respond, with legal validity, that they do not have to speak to your Agent or a Trustee

if that is covered in the terms you agreed to when signing up for the service.
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There is also the practical problem of getting the person on the other end of the phone or the other

side of the chat box to understand your legal rights to access mom or dad’s account.  Even if you

have the legal right to do so, if a company’s support infrastructure is not well versed with this issue,

you may not be able to get what you need.

It can be easy to forget how new these “rights” are.  We are generally talking about things that did

not exist at all 20 years ago and were barely developed and available 10 years ago.  That is an

incredibly young landscape, and the law has had to quickly develop to try to deal with this

burgeoning field that deeply impacts so many people.  There is no guarantee the new law or new

provisions in estate planning documents will solve the digital issues encountered by a fiduciary, but

they at least provide a better set of tools to try.

For many individuals, online access to Facebook or Twitter for a decedent may seem like a minor

issue to try to clean up or just delete an inactive account. But as probate practitioners we should all

be aware of the nature of the most problematic estates. Bluntly, the families where everyone hates

each other and want to fight about everything.  Imagine the potential court arguments over who gets

to delete or save social media content, and how it could become something that yields an active

contest in court.  Provisions of this act are sure to be used in those cases in ways we really cannot

imagine until we see how angry people are at each other.

Imagine the disputes if the Personal Representative is able to go onto Facebook and say that the user

is deceased, and that he is survived only by his three loving children, while not mentioning the

decedent’s surviving spouse.  You can imagine people will be dragging this act into court over that

issue.
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§ 14-13102. Definitions

. . . .

16. “Online tool” means an electronic service provided by a custodian that allows the user, in an

agreement distinct from the terms-of-service agreement between the custodian and user, to

provide directions for disclosure or nondisclosure of digital assets to a third person.

§ 14-13104. User direction for disclosure of digital assets

A. A user an online tool to to disclose to a designated recipient

or not to disclose some or all of the user’s digital assets, including the content of electronic

communications.  If the online tool allows the user to modify or delete a direction at all

times, a direction regarding disclosure a contrary direction

by the user in a will, trust, power of attorney or other record.

B. If a user an online tool to give direction under subsection A of this section or

if the custodian has not provided an online tool, the user in a will,

trust, power of attorney or other record disclosure to a fiduciary of some or all of the user’s

digital assets, including the content of electronic communications sent or received by the

user.

§ 14-13105. Terms-of-service agreement

A. This chapter does not change or impair a right of a custodian or a user under a

terms-of-service agreement to access and use digital assets of the user.

B. This chapter does not give a fiduciary or designated recipient any new or expanded rights

other than those held by the user for whom, or for whose estate, the fiduciary or designated

recipient acts or represents.

C.  may be modified or

eliminated by a user, by federal law or 

§ 14-13107. Disclosure of content of electronic communications of

If a 

 of the user, the custodian shall disclose to the personal representative of the estate

of the user the content of an electronic communication sent or received by the user if the

representative gives the custodian all of the following:

1. A written request for disclosure in physical or electronic form.

2. A certified copy of the death certificate of the user.

3. A certified copy of the letters testamentary, a small-estate affidavit or a court order.

4. Unless the user provided direction using an online tool, a copy of the user’s will,
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trust, power of attorney or other record evidencing the user’s consent to disclosure

of the content of electronic communications.

5. If requested by the custodian, any of the following:

(a) A number, username, address or other unique subscriber or account identifier

assigned by the custodian to identify the user’s account.

(b) Evidence linking the account to the user.

© A finding by the court of of the following:

(I) The user had a specific account with the custodian, identifiable by the

information specified in subdivision (a) of this paragraph.

(ii) Disclosure of the content of electronic communications of the user

would not violate 18 United States Code sections 2701 through 2712,

47 United States Code section 222 or other applicable law.

(iii) Unless the user provided direction using an online tool, the user

consented to disclosure of the content of electronic communications.

(iv) Disclosure of the content of electronic communications of the user is

reasonably necessary for administration of the estate.

§ 14-13108. Disclosure of other digital assets of 

to the personal representative of the estate of a deceased user a catalogue of electronic

communications sent or received by the user and digital assets, other than the content of electronic

communications, of the user, if the representative gives the custodian all of the following:

1. A written request for disclosure in physical or electronic form.

2. A certified copy of the death certificate of the user.

3. A certified copy of the letters testamentary, a small-estate affidavit or a court order.

4. If requested by the custodian any of the following:

(a) A number, username, address or other unique subscriber or account identifier

assigned by the custodian to identify the user’s account.

(b) Evidence linking the account to the user.

© An affidavit stating that disclosure of the user’s digital assets is reasonably

necessary for administration of the estate.

(d)  A finding by the court of either of the following:

(I) The user had a specific account with the custodian,

identifiable by the information specified in subdivision (a) of

this paragraph.

(ii) Disclosure of the user’s digital assets is reasonably necessary

for administration of the estate.

§ 14-13109. Disclosure of content of electronic communications

to the agent the content if the agent gives the

custodian all of the following:
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1. A written request for disclosure in physical or electronic form.

2. An original or copy of the power of attorney expressly granting the agent authority

over the content of electronic communications of the principal.

3. A certification by the agent, under penalty of perjury, that the power of attorney is in

effect.

4. If requested by the custodian any of the following:

(a) A number, username, address or other unique subscriber or account identifier

assigned by the custodian to identify the principal’s account.

(b) Evidence linking the account to the principal.

§ 14-13110. Disclosure of other digital assets of 

to an agent with specific authority over digital assets or general

authority to act on behalf of a principal a catalogue of electronic communications sent or received

by the principal and digital assets, other than the content of electronic communications, of the

principal if the agent gives the custodian all of the following:

1. A written request for disclosure in physical or electronic form.

2. An original or a copy of the power of attorney that gives the agent specific authority

over digital assets or general authority to act on behalf of the principal.

3. A certification by the agent, under penalty of perjury, that the power of attorney is in

effect.

4. If requested by the custodian any of the following:

(a) A number, username, address or other unique subscriber or account identifier

assigned by the custodian to identify the principal’s account.

(b) Evidence linking the account to the principal.

§ 14-13112. Disclosure of contents of electronic communications held in trust when 

the content of an electronic

communication sent or received by an original or successor user and carried, maintained, processed,

received or stored by the custodian in the account of the trust, if the trustee gives the custodian all

of the following:

1. A written request for disclosure in physical or electronic form.

2. A certified copy of the trust instrument or a certification of the trust under section

14-11013 that includes consent to disclosure of the content of electronic

communications to the trustee.

3. A certification by the trustee, under penalty of perjury, that the trust exists and the

trustee is a currently acting trustee of the trust.

4. If requested by the custodian any of the following:

(a) A number, username, address or other unique subscriber or account identifier

assigned by the custodian to identify the trust’s account.

(b) Evidence linking the account to the trust.
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§ 14-13114. Disclosure of digital assets to of protected person

A. under chapter 5, article 4 of this title, the court may grant

a conservator access to the digital assets of a protected person.

B. 

to a conservator the catalogue of electronic communications sent or received by a

protected person and any digital assets, other than the content of electronic communications,

in which the protected person has a right or interest if the conservator gives the custodian all

of the following:

1. A written request for disclosure in physical or electronic form.

2. A certified copy of the court order that gives the conservator authority over

the digital assets of the protected person.

3. If requested by the custodian any of the following:

(a) A number, username, address or other unique subscriber or account

identifier assigned by the custodian to identify the account of the

protected person.

(b) Evidence linking the account to the trust.

C. A conservator with general authority to manage the assets of a protected person 

of the digital assets of the protected person 

. A request made under this subsection must be

accompanied by a certified copy of the court order giving the conservator authority over the

protected person’s property.

§ 14-13115. 

A. The legal duties imposed on a fiduciary charged with managing tangible property apply to

the management of digital assets, including all of the following, if applicable:

1. The duty of care.

2. The duty of loyalty.

3. The duty of confidentiality.

B. A fiduciary’s or designated recipient’s authority with respect to a digital asset of a user:

1. Except as otherwise provided in section 14-13104, is subject to the applicable terms

of service.

2. Is subject to other applicable law, including copyright law.

3. In the case of a fiduciary, is limited by the scope of the fiduciary’s duties.

4. May not be used to impersonate the user.

C. A fiduciary with authority over the property of a decedent, protected person, principal or

settlor has the right to access any digital asset in which the decedent, protected person,

principal or settlor had a right or interest and that is not held by a custodian or subject to a

terms-of-service agreement.

D. 
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§ 14-13116. 

A. required under section 14-13107,

14-13108, 14-13109, 14-13110, 14-13111, 14-13112, 14-13113, 14-13114 or 14-13115, 

 If the custodian fails to comply,

the fiduciary or designated recipient may apply to the court for an order directing compliance.

The Trustee shall specifically also have all rights, powers, and authority to administer any and all

“Digital Assets” which either Settlor holds. “Digital Assets” shall include, without limitation, the

legal, practical, and technical authority to control or manage any and all personal electronic devices,

online accounts, digital assets, and digital intellectual property.  By way of illustration and not

limitation, this shall include the rights to access and control any personal electronic devices, including

computers, telephones, or any other device; social media profile or page which either Settlor owns,

licenses, and/or controls, including Facebook, Twitter, Instagram, and Google plus, and any or all

similar accounts; any and all electronic commerce sites, whether in the name of either Settlor or in

the name of a company or d/b/a designation which either Settlor owns or controls, including eBay,

Craigslist; control and manage any loyalty program credits or awards, including airline miles, credit

card awards, or any retail loyalty programs; control and manage any digital media accounts, including

Netflix; any offsite or other “cloud” storage of documents, files, computer backup, or digital

information, including Google Drive, Dropbox; any or all financial accounts either Settlor may have

online, as well as access or control of any traditional financial accounts through electronic portals,

including but not limited to any bank or brokerage company, electronic tax filings, utility accounts,

loan or debt organization accounts, personal finance programs such as Quicken, or any online

financial accounts such as Paypal; control and manage any internet assets such as blogs or domain

names; and, any and all accounts that Settlor has established with any online retailers or sellers of any

sort whatsoever. The Trustee shall have the right to retrieve passwords; edit or remove content; reset

information; delete pages and/or profiles or other information; take action under any account or

profile; transfer funds; withdraw and/or deposit money or other assets; and otherwise, without

limitation, take absolutely any actions and have any powers that such Settlor would have had with

respect to any Digital Assets.  Any company managing such digital accounts is specifically authorized

and directed to deal with The Trustee on either Settlor’s behalf.

The Settlors, pursuant to this power and this Agreement, hereby specifically assign, effective upon

each Settlor’s death or incapacity, all of that Settlor’s individually held rights to the trust estate held

under this Agreement.

Arizona’s Uniform Fiduciary Access to Digital Assets Act specifically applies to this Trust
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Agreement as set forth in A.R.S. § 14-13103(A)(4).  Pursuant to A.R.S. §§ 14-13108, 14-13111, 14-

13112, and 14-13113, a custodian of digital assets or electronic communications shall disclose to the

Trustee any digital asset held in trust, including a catalogue of electronic communications of the

Trustee and the content of electronic communications, whether or not the currently acting Trustee is

the original user.

Pursuant to A.R.S. § 14-13115, the Trustee shall be an authorized user of the property of either

Settlor, for the purpose of applicable computer-fraud and unauthorized-computer-access laws,

including A.R.S. § 13-2316.

My Personal Representative shall specifically also have all rights, powers, and authority to deal with

any and all “Digital Assets” which I may hold at the time of my death. “Digital Assets” shall include,

without limitation, the legal, practical, and technical authority to control or manage any and all

personal electronic devices, online accounts, digital assets, and digital intellectual property. By way

of illustration and not limitation, this shall include the rights to access and control any personal

electronic devices, including computers, telephones, or any other device; social media profile or page

which I may own at the time of my death, licenses, and/or controls, including Facebook, Twitter,

Instagram, and Google plus, and any or all similar accounts; any and all electronic commerce sites,

whether in my name or in the name of a company or d/b/a designation which I own or control at the

time of my death, including eBay and Craigslist; control and manage any loyalty program credits or

awards, including airline miles, credit card awards, or any retail loyalty programs; control and manage

any digital media accounts, including Netflix; any offsite or other “cloud” storage of documents, files,

computer backup, or digital information, including Google Drive, Dropbox; any or all financial

accounts I may maintain online, as well as access or control of any traditional financial accounts

through electronic portals, including but not limited to any bank or brokerage company, electronic

tax filings, utility accounts, loan or debt organization accounts, personal finance programs such as

Quicken, or any online financial accounts such as Paypal; control and manage any internet assets such

as blogs or domain names; and, any and all accounts I have established with any online retailers or

sellers of any sort whatsoever. My Personal Representative shall have the right to retrieve passwords;

edit or remove content; reset information; delete pages and/or profiles or other information; take

action under any account or profile; transfer funds; withdraw and/or deposit money or other assets;

and otherwise, without limitation, take absolutely any actions and have any powers that I would have

had with respect to any Digital Assets. Any company managing such digital accounts is specifically

authorized and directed to deal with the Personal Representative on behalf of my estate.  

The Arizona Uniform Fiduciary Access to Digital Assets Act specifically applies to my Personal

Representative as set forth in A.R.S. § 14-13103(A)(2). Any custodian shall disclose information to

my Personal Representative as set forth in A.R.S. § 14-13108. Pursuant to A.R.S. § 14-13115, the

Personal Representative shall be an authorized user of my property for the purpose of applicable

computer-fraud and unauthorized-computer-access laws, including A.R.S. § 13-2316.
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The Agent shall specifically also have all rights, powers, and authority to deal with any and all

“Digital Assets” which the Principal holds.  “Digital Assets” shall include, without limitation, the

legal, practical, and technical authority to control or manage any and all personal electronic devices,

online accounts, digital assets, and digital intellectual property.  By way of illustration and not

limitation, this shall include the rights to access and control any personal electronic devices, including

computers, telephones, or any other device; social media profile or page which the Principal owns,

licenses, and/or controls, including Facebook, Twitter, Instagram, and Google plus, and any or all

similar accounts; any and all electronic commerce sites, whether in the name of the Principal or in

the name of a company or d/b/a designation which the Principal owns or controls, including eBay,

Craigslist; control and manage any loyalty program credits or awards, including airline miles, credit

card awards, or any retail loyalty programs; control and manage any digital media accounts, including

Netflix; any offsite or other “cloud” storage of documents, files, computer backup, or digital

information, including Google Drive, Dropbox; any or all financial accounts the Principal may have

online, as well as  access or control of any traditional financial accounts through electronic portals,

including but not limited to any bank or brokerage company, electronic tax filings, utility accounts,

loan or debt organization accounts, personal finance programs such as Quicken, or any online

financial accounts such as Paypal; control and manage any internet assets such as blogs or domain

names; and, any and all accounts the Principal has established with any online retailers or sellers of

any sort whatsoever. The Agent shall have the right to retrieve passwords; edit or remove content;

reset information; delete pages and/or profiles or other information; take action under any account

or profile; transfer funds; withdraw and/or deposit money or other assets; and otherwise, without

limitation, take absolutely any actions and have any powers that the Principal would have had with

respect to any Digital Assets.  Any company managing such digital accounts is specifically authorized

and directed to deal with the Agent on the Principal’s behalf.

This Section specifically grants the Agent authority over the content of electronic communications

sent or received by the Principal, as set forth in A.R.S. § 14-13109 and any custodian of electronic

communications shall disclose to Agent the electronic communications of the Principal upon the

required request for same under Arizona law.  The Agent shall also have the specific authority to

receive a catalogue of electronic communications sent or received by the Principal, digital assets,

pursuant to A.R.S. § 14-13110.

The Arizona Uniform Fiduciary Access to Digital Assets Act specifically applies to this Power of

Attorney as set forth in A.R.S. § 14-13103(A)(1).

Pursuant to A.R.S. § 14-13115, the Agent shall be an authorized user of the property of the Principal

for the purpose of applicable computer-fraud and unauthorized-computer-access laws, including

A.R.S. § 13-2316.
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Entire Uniform Fiduciary Access to Digital Assets Act – A.R.S. Title 14, Chapter 13

http://www.azleg.gov/arsDetail/?title=14
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While not necessary the easiest topic to discuss with clients, firearms are an asset that every estate

planner, financial advisor, and even tax professional should be prepared to discuss, at least briefly.

There are going to be those clients who are gun enthusiasts and have the latest firearm on the market.

On the flip side, there are going to be clients who would prefer never to see or, let alone, handle a

firearm. Regardless of the client’s (or your) personal feelings, it is not that uncommon to encounter

firearms in an estate or trust administration.

Layering on to potentially uncomfortable conversation is where it may be difficult to identify different

types of firearms. At times, it can be difficult to differentiate between a “regular” and “restricted”

firearms. Moreover, both types of firearms can be referred to with interchangeable designations: guns,

NFA weapons, Title I weapon, Title II weapon, the “Walking Dead” Gun. Sometimes, the weapons

are not commonly considered firearms but can be an explosive devices, a “pen-gun,” or even more

confusingly, a whatchamacallit. Other indications of a restricted firearms are those type of firearms

that you probably have never seen before (or only ever seen in a James Bond movie). 

To be more exact, a regular firearm can range from a general pistol, semi-automatic assault rifle, to

the hunting shotgun. Restricted firearms are those weapons more commonly known as “sawed-off”

shotguns, automatic assault rifles, silencers/suppressors, machineguns, or even grenades. 

 

Here are few basic questions to ask when firearms are found in an estate or trust: 

1) Has the firearm been collected and secured as part of the estate or trust assets? 

2) Who is the ultimate recipient of the firearm? 

3) What are the Personal Representative / Trustee role and responsibilities for firearms? 

Ultimately, the above questions fall into three distinct areas: Administration, Distribution, and

Fiduciary Considerations. 

: Unlike other tangible items, firearms have an inherent danger and liability beyond

preserving their value. Thus, a fiduciary who may come into contact with any firearms has a

responsibility not only to preserve the value of the items, but also to ensure no one is hurt. Anyone

who may encounter firearms in the fiduciary capacity should either know (a) how to safely secure the

gun, or (b) trust someone to assist. For instance, if during an initial examination of an estate home a

fiduciary finds a gun on a table, both fiduciary responsibility and simple prudence dictates that the

fiduciary may not be able to just leave that item there.  A fiduciary in these situations may also find

a simple portable safe or steel locking box to be a very efficient way to secure the item. 

: For firearms that are not given specific directions for distribution, the Trustee or

Personal Representative has the same duties they would have as to any other tangible property,

whether distributing them in kind, or to selling in a reasonable manner designed to maximize their

12



return.  While in kind is a default method of distribution, a fiduciary could reasonably decide an in

kind distribution is not appropriate. However, a fiduciary may still wish to consider the offer if a

beneficiary would be very upset to know they were not given the chance. 

If selling a firearm, the fiduciary must take reasonable steps to realize its value.  If a professional

appraisal is not required, a gun value guide might be used to ensure you are not selling a $10,000 rare

classic for $200, and to substantiate the sale if questioned. A fiduciary may otherwise seek a reputable

Federally Licensed Firearms dealer (FFL) who will purchase the guns and provide the appropriate

receipt to document the transfer was made, as well as and prove the weapons are out of the fiduciary’s

control.  Many guns found in estates will have minimal, if any value, and certain stores will also

destroy worthless or damaged guns as part of the transaction.  Still, if a beneficiary questions, “How

did you know those guns were only worth $50?” – there should be some reasonable way to document

the process. 

How to distribute is another consideration when the intended recipient resides in another state. While

it may seem simplistic, a firearm should not be just mailed in a box to the beneficiary. When

distributing, a fiduciary should consider the practical implications of getting the firearm to the

intended recipient. In general, there are two different methods of distributing a firearm to ensure

appropriate chain of custody: (1) ship the firearm to a FFL dealer, gunsmith, or manufacturer in the

recipient’s state; or the more secure method, (2) have the weapon shipped directly from one FFL to

another FFL located in the recipient’s state of residence.

Under Federal law, all licensed dealers (whether at a gun show, store, or internet) are required to

obtain Form 4473s and background checks from all purchasers of firearms before they receive the

weapon.  A copy of the 4473 Form is included in this outline.  Recent legislation has proposed that 

background checks should be expanded into “universal” background checks. These legislative

changes could impact private parties, including an estate, including considering whether there should

be carve-outs limited to certain family members. It is at least conceivable that proposed laws could

change in a way that impacts an estate administrator, and even if someone is specifically devised a

gun under a Will or tangible personal property list, in the future, a background check could be

required. 

: Firearms in Arizona between estates and a private person generally involve

no specific transfer paperwork or licensure. Generally guns are not “licensed” or “registered” in

Arizona, as they may be in other states.  Fiduciaries from other states may be particularly confused

with how to deal with such assets and not realize they do not need to take them to the police or some

government agency. 

Under any of these duties, a Trustee, Personal Representative, and even a family member or friend

helping with the administration needs to always be aware of the criminal law ramifications of

possessing and transporting firearms.  If transferring a firearm in Arizona, there is no affirmative duty

to inquire whether the recipient is a prohibited possessor.  However, if the fiduciary KNOWINGLY

distributes the firearm to a prohibited possessor, then the fiduciary has committed a class six felony.
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Another consideration is the intersection between state and Federal law when distributing a firearm.

Under the Gun Control Act of 1968 (GCA), Federal law made it not only a crime for certain

individuals to possess guns, but also if the transferor knows, or has reasonable cause to know, that

the recipient is an prohibited possessor.  To be clear, there are different definitions under Arizona law

and Federal law (detailed more below), but a good rule of thumb is that felons or individuals residing

a correctional facility are prohibited possessors. 

For transportation examples:

(A) Let’s say Tommy Jones is Personal Representative for his father’s estate, and father

specifically devised his prized Beretta shotgun to his daughter, Lori, and that everyone lived

or lives in Tucson.  Tommy takes the shotgun out of his father’s safe, carefully unloads it, and

puts the shells into a box for Lori, and puts the shotgun and the box in his trunk so he can take

it to his sister’s home.  On the way to her home, he stops in the parking lot of his son’s high

school to drop off his son’s lunch.  Tommy just committed a felony under Arizona law by

having the gun in his car on school grounds, and if Tommy does not have a valid concealed

weapons license, he also committed a violation of Federal law.

(B) Let’s say Jenny Smith is Trustee for her mother’s Trust, and mother had a service revolver

that belonged to Jenny’s grandfather while he was a police officer.  Mother wanted the

revolver to go to her other son, Johnny, who is himself a police officer in New Mexico.  Jenny

carefully packs up the revolver in a secure box and mails it to Johnny.  Jenny’s just committed

a crime under Federal law by mailing a firearm to someone other than an FFL.

Here are the few basic questions to ask when a restricted firearm is found in an estate or trust:

1) Was it registered?

2) Is there a dispositive provision in the Will or “gun” trust involved? 

3) Who is the intended beneficiary? 

4) Who is the designated Personal Representative or Trustee? 

As with regular firearms, again there are three distinct areas: Administration, Distribution, and

Fiduciary Considerations. However, before we start to sound boorish, there are different

considerations added into the mix along the already discussed regular firearm considerations above. 

To note, in July 2016, there was a significant change to the Federal law with the introduction of Rule

41F. While the implications on gun trusts will be discussed below, the Rule also codified some

answers to the previously unanswered questions that had arisen when estates contained restricted

firearms (27 CFR Part 479.90a).

 

: Well, what happens if the personal representative discovered a restricted firearm in

grandfather’s safe? The first consideration is that the fiduciary should secure the firearm as they

would in any other administration.  However, given some unique concerns with possession (whether
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actual or constructive), the fiduciary may wish to exercise an abundance of caution and secure the

firearm in a separate safe that only the fiduciary can access (i.e., no one else has the combination or

security code).

Besides securing the firearm, the fiduciary must then determine if the firearm was registered to the

decedent. The good (or bad) news is if there is no registration for that restricted firearm, the Bureau

of Alcohol, Tobacco, Firearms and Explosives (BATFE) needs to be contacted, and the firearm will

be confiscated. 

However, if the firearm was registered individually to the decedent (not in a gun trust), then the

fiduciary must go through the process of ‘transferring’ the firearm to the intended beneficiary.  Please

note, while the Federal law has a strict definition of transfer, during the period of administration, the

fiduciary was not ‘transferred’ the firearm for purposes of ownership or possession requirements. 

Yet, what that means for the beneficiary is not that the fiduciary cannot allow Johnny to come over

to the home and take the firearm. Rather, it means BATFE needs to be contacted and paperwork

needs to be completed before the intended beneficiary ever receives the restricted

firearm. The form required for this transfer is Form 5 (tax-exempt transfer status) along with the

typical background check and fingerprint process, if the recipient is an individual. 

: Unlike the transfer of regular firearms in Arizona, a restricted firearm

requires an affirmative duty on the part of the transferor to at least reasonably determine if the

intended beneficiary is a prohibited possessor. Clear examples would be a fiduciary should not

transfer the gun to Uncle John while he resides in a Federal corrections facility. 

To note, the National Firearms Act (NFA) was modified by the GCA to define the individuals who

are prohibited possessors (also for regular firearms). Not only does liability extend to the recipient,

but also the person who transfers the firearm to the prohibited possessor. While part of the transfer

process includes the approval of the BATFE for actual distribution to the beneficiary, it is important

for the fiduciary to be aware of the implications when considering distributions. 

Unlike the different descriptions of regular or restricted firearms, a “gun” trust is the common

reference where the trust is the owner of a restricted firearm. There are variations of the assets held

in gun trusts; however, if a client says they have a gun trust – they probably have a restricted firearm. 

Back in the good of’ days (those dark years before July 13, 2016), a gun trust was primarily touted

for its ability to avoid the dreaded chief law enforcement officer (“CEO”) approval process.  As of

July 13, 2016, there was a significant change to the Federal regulations with the addition of Rule 41F

(27 CFR Part 479).  The much-aligned change modified the existing CEO approval process to that

of a CEO “notification” process. Moreover, Rule 41F also added the requirement for “responsible
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persons” to submit the new 5320.23 Form, fingerprints, and a photograph. This new form needs to

not only to be submitted to the BATFE, but also the responsible person’s local CEO. 

Well, who is a responsible person? Under the Code of Federal Regulations: 

Responsible person. In the case of an unlicensed entity, including , partnership, 

association, company (including any Limited Liability Company (LLC)), or corporation, any

individual who possesses, directly or indirectly, the power or authority to direct the management and

policies of the trust or entity to receive, possess, ship, transport, deliver, transfer, or otherwise dispose

of a firearm for, or on behalf of, the trust or legal entity.  

.  Examples of who

may be considered a responsible person include , partners, members,

officers, directors, board members, or owners. An example of from this

definition of responsible person is the beneficiary of a trust, if the the

capability to exercise the powers or authorities enumerated in this section. 

Thus, under the new regulations, gun trust drafters need to be very careful how beneficiary powers

are defined vis a vis a trustee’s powers. If improperly drafted, a gun trust can subject a beneficiary

to the new responsible persons requirement. 

Federal Law and Regular Firearms: 18 U.S.C. § 921(a)(3)

(A) any weapon (including a starter gun) which will or is designed to or may readily be converted

to expel a projectile by the action of an explosive; 

(B) the frame or receiver of any such weapon; 

© any firearm muffler or firearm silencer; or 

(D) any destructive device. 

Such term does not include an antique firearm. 

Federal Law and Restricted Weapons: 18 U.S.C. § 5845

(a) 

The term “firearm” means (1) a shotgun having a barrel or barrels of less than 18 inches in

length; (2) a weapon made from a shotgun if such weapon as modified has an overall length

of less than 26 inches or a barrel or barrels of less than 18 inches in length; (3) a rifle having

a barrel or barrels of less than 16 inches in length; (4) a weapon made from a rifle if such

weapon as modified has an overall length of less than 26 inches or a barrel or barrels of less

than 16 inches in length; (5) any other weapon, as defined in subsection (e); (6) a

Machineguns; (7) any silencer (as defined in section 921 of title 18, United States Code); and
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(8) a destructive device. The term “firearm” shall not include an antique firearm or any device

(other than a Machineguns or destructive device) which, although designed as a weapon, the

Secretary finds by reason of the date of its manufacture, value, design, and other

characteristics is primarily a collector’s item and is not likely to be used as a weapon.

(b) 

The term “Machineguns” means any weapon which shoots, is designed to shoot, or can be

readily restored to shoot, automatically more than one shot, without manual reloading, by a

single function of the trigger. The term shall also include the frame or receiver of any such

weapon, any part designed and intended solely and exclusively, or combination of parts

designed and intended, for use in converting a weapon into a Machineguns, and any

combination of parts from which a Machineguns can be assembled if such parts are in the

possession or under the control of a person.

(c) 

The term “rifle” means a weapon designed or redesigned, made or remade, and intended to

be fired from the shoulder and designed or redesigned and made or remade to use the energy

of the explosive in a fixed cartridge to fire only a single projectile through a rifled bore for

each single pull of the trigger, and shall include any such weapon which may be readily

restored to fire a fixed cartridge.

(d) 

The term “shotgun” means a weapon designed or redesigned, made or remade, and intended

to be fired from the shoulder and designed or redesigned and made or remade to use the

energy of the explosive in a fixed shotgun shell to fire through a smooth bore either a number

of projectiles (ball shot) or a single projectile for each pull of the trigger, and shall include any

such weapon which may be readily restored to fire a fixed shotgun shell.

(e) 

The term “any other weapon” means any weapon or device capable of being concealed on the

person from which a shot can be discharged through the energy of an explosive, a pistol or

revolver having a barrel with a smooth bore designed or redesigned to fire a fixed shotgun

shell, weapons with combination shotgun and rifle barrels 12 inches or more, less than 18

inches in length, from which only a single discharge can be made from either barrel without

manual reloading, and shall include any such weapon which may be readily restored to fire.

Such term shall not include a pistol or a revolver having a rifled bore, or rifled bores, or

weapons designed, made, or intended to be fired from the shoulder and not capable of firing

fixed ammunition.

(f) 

The term “destructive device” means (1) any explosive, incendiary, or poison gas (A) bomb,

(B) grenade, © rocket having a propellent charge of more than four ounces, (D) missile having

an explosive or incendiary charge of more than one-quarter ounce, (E) mine, or (F) similar

device; (2) any type of weapon by whatever name known which will, or which may be readily

converted to, expel a projectile by the action of an explosive or other propellant, the barrel or

barrels of which have a bore of more than one-half inch in diameter, except a shotgun or

shotgun shell which the Secretary finds is generally recognized as particularly suitable for

sporting purposes; and (3) any combination of parts either designed or intended for use in
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converting any device into a destructive device as defined in subparagraphs (1) and (2) and

from which a destructive device may be readily assembled. The term “destructive device”

shall not include any device which is neither designed nor redesigned for use as a weapon; any

device, although originally designed for use as a weapon, which is redesigned for use as a

signaling, pyrotechnic, line throwing, safety, or similar device; surplus ordnance sold, loaned,

or given by the Secretary of the Army pursuant to the provisions of section 4684(2), 4685, or

4686 of title 10 of the United States Code; or any other device which the Secretary finds is

not likely to be used as a weapon, or is an antique or is a rifle which the owner intends to use

solely for sporting purposes.

(g) 

The term “antique firearm” means any firearm not designed or redesigned for using rim fire

or conventional center fire ignition with fixed ammunition and manufactured in or before

1898 (including any matchlock, flintlock, percussion cap, or similar type of ignition system

or replica thereof, whether actually manufactured before or after the year 1898) and also any

firearm using fixed ammunition manufactured in or before 1898, for which ammunition is no

longer manufactured in the United States and is not readily available in the ordinary channels

of commercial trade.

Federal Law and Curios and Relics: 27 CFR § 478.11

Firearms which are of special interest to collectors by reason of some quality other than is associated

with firearms intended for sporting use or as offensive or defensive weapons. 

:

(a) Firearms which were manufactured to the current date, but not

including replicas thereof;

(b) Firearms which are certified by the curator of a municipal, State, or Federal museum

which exhibits firearms to be ; and

© Any other firearms which derive a substantial part of their monetary value from the

fact that they are 

.  Proof of qualification of a particular firearm under

this category may be established by evidence of present value and evidence that like

firearms are not available except as collector’s items, or that the value of like firearms

available in ordinary commercial channels is substantially less.

Arizona Guardianship and Firearms: A.R.S. § 14-5304

. . . 

G. Unless the court makes a specific finding that the appointment of a guardian is 

under subsection F of this section, at the time of appointing

a guardian, the court the ward’s name, sex and date of birth, the last four digits

of the ward’s social security number, if available, the court case number, the court originating

agency identification number and the date of the guardian’s appointment to the supreme court.

The supreme court shall transmit the information to the department of public safety.  The

department of public safety shall transmit the information to the 

.

18



Arizona Law and  Underage Firearm Possessors: A.R.S. § 13-3109

A. Except as provided in subsection C of this section, a person who ,

, a firearm, ammunition or

a toy pistol by which dangerous and explosive substances may be discharged is 

.

B. Nothing in this section shall be construed to require reporting sales of firearms, nor shall

registration of firearms or firearms sales be required.

C. The temporary transfer of firearms and ammunition by firearms safety instructors, hunter

safety instructors, competition coaches or their assistants shall be allowed if the minor’s

parent or guardian has given consent for the minor to participate in activities such as firearms

or hunting safety courses, firearms competition or training. With the consent of the minor’s

parent or guardian, the temporary transfer of firearms and ammunition by an adult

accompanying minors 

shall be allowed for those purposes.

Arizona Law and Prohibited Possessors: A.R.S. § 13-3101

A. In this chapter, unless the context otherwise requires:

. . .

7. “Prohibited possessor” means any person:

(a) Who has been or to have a

pursuant to court order

pursuant to section 36-540, and whose right to possess a firearm has not been

restored pursuant to section 13-925.

(b) or who has

been adjudicated delinquent for a felony and whose civil right to possess or

carry a gun or firearm has not been restored.

Arizona Law and Firearm Misconduct: A.R.S. § 13-3102

A. A person commits misconduct involving weapons by knowingly:

1. Carrying a deadly weapon except a pocket knife concealed on his person or within his

immediate control in or on a means of transportation:

. . .

(b) When

if the officer asks whether the person is carrying a

concealed deadly weapon; or

2. Carrying a deadly weapon except a pocket knife concealed on his person or concealed

within his immediate control in or on a means of transportation 

; or

. . .

4. Possessing a deadly weapon or prohibited weapon if 

; or

5. ; or

. . .
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10. Unless specifically authorized by law, 

on his person after a 

or the sponsor of the event or the

sponsor’s agent to remove his weapon and place it in the custody of the operator of

the establishment or the sponsor of the event for temporary and secure storage of the

weapon pursuant to section 13-3102.01; or

11. Unless specifically authorized by law, polling place on the day

of any election carrying a deadly weapon; or

12. ;

. . .

B. Subsection A, paragraph 2 of this section shall not apply to:

1. , on his business premises or on real property owned or

leased by that person or that person’s parent, grandparent or legal guardian.

. . .

3. :

(a) A manner where any portion of the firearm or holster in which the firearm is

carried is visible.

(b) A holster that is wholly or partially visible.

© A scabbard or case designed for carrying weapons that is wholly or partially

visible.

(d) Luggage.

(e) A case, holster, scabbard, pack or luggage that is carried within a means of

transportation or within a storage compartment, map pocket, trunk or glove

compartment of a means of transportation.

. . . 

E. Subsection A, :

. . . 

3. Acquisition by a person by operation of law such as by 

as a recipient of the property or former property of 

.

I. Subsection A, shall not apply to the possession of a:

1. 

under the control of an adult provided that if the adult leaves the means of

transportation the 

.

. . .

3. Firearm by a person who possesses a proficiency pursuant to

section 13-3112, subsection T to carry a concealed firearm

pursuant to the law enforcement officers safety act of 2004 (P.L. 108-277; 118 Stat.

865; 18 United States Code sections 926B and 926C).
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. . .

M. . . . . Misconduct involving weapons under subsection A, paragraph , 4, 8 or 13 of this

section is a . Misconduct involving weapons under subsection A, 

of this section is a unless the violation occurs in connection with

conduct that violates section 13-2308, subsection A, paragraph 5, section 13-2312, subsection

C, section 13-3409 or section 13-3411, in which case the offense is a .

Misconduct involving weapons under subsection A, paragraph 1, subdivision (a) of this

section or subsection A, paragraph , 6 or 7 of this section is a . Misconduct

involving weapons under subsection A, paragraph 1, subdivision (b) of this section or

subsection A, paragraph of this section is a . Misconduct

involving weapons under subsection A, of this section is a .

Federal Law and Prohibited Possessors: 18 U.S.C. § 922

(g)  —

(1) who has been convicted in any court of, a crime punishable by imprisonment for a

term exceeding one year;

(2) who is a fugitive from justice;

(3) who is an unlawful user of or addicted to any controlled substance (as defined in

section 102 of the Controlled Substances Act (21 U.S.C. 802));

(4) who has been adjudicated as a mental defective or who has been committed to a

mental institution;

(5) who, being an alien—

(A) is illegally or unlawfully in the United States; or

(B) except as provided in subsection (y)(2), has been admitted to the United States

under a nonimmigrant visa (as that term is defined in section 101(a)(26) of the

Immigration and Nationality Act (8 U.S.C. 1101(a)(26)));

(6) who has been discharged from the Armed Forces under dishonorable conditions;

(7) who, having been a citizen of the United States, has renounced his citizenship;

(8) who is subject to a court order that—

(A) was issued after a hearing of which such person received actual notice, and at

which such person had an opportunity to participate;

(B) restrains such person from harassing, stalking, or threatening an intimate

partner of such person or child of such intimate partner or person, or engaging

in other conduct that would place an intimate partner in reasonable fear of

bodily injury to the partner or child; and

©

(I) 21includes a finding that such person represents a credible threat to the

physical safety of such intimate partner or child; or

(ii) by its terms explicitly prohibits the use, attempted use, or threatened

use of physical force against such intimate partner or child that would

reasonably be expected to cause bodily injury; or

(9) who has been convicted in any court of a misdemeanor crime of domestic violence,

to ship or transport in interstate or foreign commerce, or possess in or affecting
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commerce, any firearm or ammunition; or to receive any firearm or ammunition which

has been shipped or transported in interstate or foreign commerce.

Federal Law and Liability of Transferor: 18 U.S.C. 922

. . .

(d) 

—

(1) is under indictment for, or has been convicted in any court of, a crime punishable by

imprisonment for a term exceeding one year;

(2) is a fugitive from justice;

(3) is an unlawful user of or addicted to any controlled substance (as defined in section

102 of the Controlled Substances Act (21 U.S.C. 802));

(4) has been adjudicated as a mental defective or has been committed to any mental

institution;

(5) who, being an alien—

(A) is illegally or unlawfully in the United States; or

(B) except as provided in subsection (y)(2), has been admitted to the United States

under a nonimmigrant visa (as that term is defined in section 101(a)(26) of the

Immigration and Nationality Act (8 U.S.C. 1101(a)(26)));

(6) who has been discharged from the Armed Forces under dishonorable conditions;

(7) who, having been a citizen of the United States, has renounced his citizenship;

(8) is subject to a court order that restrains such person from harassing, stalking, or

threatening an intimate partner of such person or child of such intimate partner or

person, or engaging in other conduct that would place an intimate partner in

reasonable fear of bodily injury to the partner or child, except that this paragraph shall

only apply to a court order that—

(A) was issued after a hearing of which such person received actual notice, and at

which such person had the opportunity to participate; and

(B)

(I) includes a finding that such person represents a credible threat to the

physical safety of such intimate partner or child; or

(ii) by its terms explicitly prohibits the use, attempted use, or threatened

use of physical force against such intimate partner or child that would

reasonably be expected to cause bodily injury; or

(9) has been convicted in any court of a misdemeanor crime of domestic violence.
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CHAPTER 2.  WHAT ARE “FIREARMS” UNDER THE NFA? 
 

Section 2.1  Types of NFA firearms 
 

The NFA defines the specific types of firearms subject to the provisions of the Act. These definitions 
describe the function, design, configuration and/or dimensions that weapons must have to be NFA 
firearms. In addition to describing the weapon, some definitions (machinegun, rifle, shotgun, any other 
weapon) state that the firearm described also includes a weapon that can be readily restored to fire. A 
firearm that can be readily restored to fire is a firearm that in its present condition is incapable of 
expelling a projectile by the action of an explosive (or, in the case of a machinegun, will not in its 
present condition shoot automatically) but which can be restored to a functional condition by the 
replacement of missing or defective component parts. Please be aware that case law is not specific but 
courts have held that the “readily restorable” test is satisfied where a firearm can be made capable of 
renewed automatic operation, even if it requires some degree of skill and the use of tools and parts.  
 
2.1.1  Shotgun A shotgun is a firearm designed to be fired from the shoulder and designed to use the 
energy of the explosive in a fixed shotgun shell to fire through a smooth bore either a number of 
projectiles or a single projectile for each pull of the trigger.10  A shotgun subject to the NFA has a barrel 
or barrels of less than 18 inches in length. 
                                                                                 |            15 inches  _          |                                                              

                   
 
 
The ATF procedure for measuring barrel length is to measure from the closed bolt (or breech-face) to 
the furthermost end of the barrel or permanently attached muzzle device. Permanent methods of 
attachment include full-fusion gas or electric steel-seam welding, high-temperature (1100°F) silver 
soldering, or blind pinning with the pin head welded over. Barrels are measured by inserting a dowel rod 
into the barrel until the rod stops against the bolt or breech-face. The rod is then marked at the 
furthermost end of the barrel or permanently attached muzzle device, withdrawn from the barrel, and 
measured. 
 
 
 
 
 
 

                                                           
10 26 U.S.C. 5845(d) 
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2.1.2  Weapon made from a shotgun.  A weapon made from a shotgun is a shotgun type weapon that 
has an overall length of less than 26 inches or a barrel or barrels of less than 18 inches in length.  
 
                                     |                                    25 inches        _        | 
 

         
 
The overall length of a firearm is the distance between the muzzle of the barrel and the rearmost portion 
of the weapon measured on a line parallel to the axis of the bore. 
 
2.1.3  Rifle.  A rifle is a firearm designed to be fired from the shoulder and designed to use the energy of 
an explosive in a fixed cartridge to fire only a single projectile through a rifled barrel for each single pull 
of the trigger.11  A rifle subject to the NFA has a barrel or barrels of less than 16 inches in length.    
 
 
                                                                                  |            12 inches  ________| 

 
 
The ATF procedure for measuring barrel length is to measure from the closed bolt (or breech-face) to 
the furthermost end of the barrel or permanently attached muzzle device. Permanent methods of 
attachment include full-fusion gas or electric steel-seam welding, high-temperature (1100°F) silver 
soldering, or blind pinning with the pin head welded over. Barrels are measured by inserting a dowel rod 
into the barrel until the rod stops against the bolt or breech-face. The rod is then marked at the 
furthermost end of the barrel or permanently attached muzzle device, withdrawn from the barrel, and 
measured. 
 
 
 
 
 
 
 
 
                                                           
11 26 U.S.C. 5845(c) 
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2.1.4  Weapon made from a rifle.   A weapon made from a rifle is a rifle type weapon that has an 
overall length of less than 26 inches or a barrel or barrels of less than 16 inches in length. 
 
                                |                                    18 inches _____________|      

 
 
The overall length of a firearm is the distance between the muzzle of the barrel and the rearmost portion 
of the weapon measured on a line parallel to the axis of the bore. 
 
2.1.5  Any other weapon.   Firearms meeting the definition of “any other weapon” are weapons or 
devices capable of being concealed on the person from which a shot can be discharged through the 
energy of an explosive. Many “any other weapons” are disguised devices such as penguns, cigarette 
lighter guns, knife guns, cane guns and umbrella guns. 
 

 
 

pengun 
 

 
knife gun 

 

 

 
umbrella gun 

 
Also included in the “any other weapon” definition are pistols and revolvers having smooth bore barrels 
designed or redesigned to fire a fixed shotgun shell. 
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H&R Handy Gun 

 

 
Ithaca Auto & Burglar Gun 

 

While the above weapons are similar in appearance to weapons made from shotguns, they were 
originally manufactured in the illustrated configuration and are not modified from existing shotguns.  As 
a result, these weapons do not fit within the definition of shotgun12 or weapons made from a shotgun13. 
 
The “any other weapon” definition also includes specifically described weapons with combination 
shotgun and rifle barrels 12 inches or more but less than 18 inches in length from which only a single 
discharge can be made from either barrel without manual reloading. The firearm most commonly 
associated with this portion of the definition is the Marble’s Game Getter. 
 

 
Marble’s Game Getter 

 
 

 

                                                           
12 26 U.S.C. 5845(d) 
13 26 U.S.C. 5845(a)(2) 
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NOTE: One version of the Marble’s Game Getter was produced with 18-inch barrels and a folding 
shoulder stock.  This model of the Game Getter, as manufactured, is not subject to the provisions of the 
NFA because it has barrels that are 18 inches in length and the overall length of the firearm, with stock 
extended, is more than 26 inches.  However, if the shoulder stock has been removed from the 18-inch 
barrel version of the Game Getter, the firearm has an overall length of less than 26 inches and is an 

NFA weapon.  Specifically, the firearm is classified as a weapon made from a rifle/shotgun.  
 
The “any other weapon” definition excludes weapons designed to be fired from the shoulder that are not 
capable of firing fixed ammunition or a pistol or revolver having a rifled bore.  However, certain 
alterations to a pistol or revolver, such as the addition of a second vertical handgrip, create a weapon that 
no longer meets the definition of pistol or revolver.14  A pistol or revolver modified as described is an 
“any other weapon” subject to the NFA because the weapon is not designed to be fired when held in one 
hand. 
 

 
semiautomatic pistol with second vertical handgrip 

 
As stated above, a pistol or revolver having a rifled bore does not meet the definition of “any other 
weapon” and is not subject to the NFA.  It is important to note that any pistol or revolver having a barrel 
without a rifled bore does not fit within the exclusion and is an “any other weapon” subject to the NFA.  
 
2.1.6  Machinegun.  Firearms within the definition of machinegun include weapons that shoot, are 
designed to shoot, or can be readily restored to shoot, automatically more than one shot without manual 
reloading by a single function of the trigger.  
 
 

                                                           
14 27 CFR 479.11 
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STEN MK II submachinegun 

The definition of machinegun also includes the frame or receiver of a machinegun. 

 
 

STEN MK II submachinegun receiver 
 
Of all the different firearms defined as NFA weapons, machineguns are the only type where the receiver 
of the weapon by itself is an NFA firearm. As a result, it is important that the receiver of a machinegun 
be properly identified. Many machineguns incorporate a “split” or “hinged” receiver design so the main 
portion of the weapon can be easily separated into upper and lower sections. Additionally, some 
machineguns utilize a construction method where the receiver is composed of a number of 
subassemblies that are riveted together to form the complete receiver. 
 
The following table lists specific models of machineguns incorporating the above designs and the 
portion of the weapon that has been held to be the receiver. This list is not all- inclusive. For 
information concerning a split or hinged receiver type machinegun not listed below, contact FTB at 
(304) 260-1699.  
 

Model                                                               Receiver                            
         Armalite AR10     lower                                           
                           Armalite AR15 (all variations)       lower 

   Armalite AR18                                               lower 
                           Beretta AR70        lower                                   
                           British L1A1                                       upper  
                           Browning M1917                                      right side plate 
                           Browning M1919 (all variations)                  right side plate 
                           Browning M2 & M2HB                                      right side plate     
                           Colt M16 (all variations)                                    lower 
                           Czech Vz 61                                                   lower 
                           FN FNC                                                            lower 
                           Model                                                               Receiver 

FN CAL                                                             upper 
                           FN FAL                                                                upper 
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                           French MAT 49                                                 upper 
                           German MP38 & MP40                                upper  
     H&K G3 (all variations)    upper 
                           H&K MP5 (all variations)                            upper 
                           IMI UZI                                                          upper 
                           M61 Vulcan                                                            outer housing 
                           M134 Minigun                                                        outer housing  
                           Maxim MG08 and 08/15                                right side plate  
                           SIG AMT                                                            upper 
                           SIG STG 57                                                        upper 

   SIG 550 Series (all variations)                            upper 
                           Soviet PPsH 41                                               upper 
                           Soviet PPS 43                                                    upper                                     
                           Steyr MPi 69                                                     upper  
                           Steyr MPi 81                                                      upper 
                           Thompson submachinegun (all variations)         upper 
                           Vickers water cooled machineguns                   right side plate  
 
The “designed to shoot automatically more than one shot without manual reloading by a single function 
of the trigger” portion of the definition relates to the characteristics of the weapon that permit full 
automatic fire. ATF has also held that the “designed” definition includes those weapons which have not 
previously functioned as machineguns but possess design features which facilitate full automatic fire by 
simple modification or elimination of existing component parts.  ATF has published rulings concerning 
specific firearms classified as machineguns based on this interpretation of the term “designed.”15  
 
Included within the definition of machinegun is any part designed and intended solely and exclusively, 
or combination of parts designed and intended, for use in converting a weapon into a machinegun. This 
portion of the machinegun definition addresses what are commonly referred to as conversion kits. The 
“any part designed and intended solely and exclusively” language refers to a part that was produced for 
no other reason than to convert a weapon into a machinegun. Illustrated below are examples of such 
parts. 

 

 
 

conversion sear for H&K semiautomatic firearms 

                                                           
15 Appendix B (ATF Rulings 82-2, 82-8, 83-5)  
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Drop in Auto Sear for AR15 type semiautomatic firearms 
 
The above parts are designed solely and exclusively for use in converting a weapon into a machinegun 
and are classified as machineguns. 
 
The “combination of parts designed and intended for use in converting a weapon into a machinegun” 
language refers to a group of parts designed and intended to be used in converting a weapon into a 
machinegun. A typical example is those M2 carbine parts that are only used to permit fully automatic 
fire in a US Carbine M1 or M2. 

 
M2 Carbine conversion kit 

 
The above parts consisting of an M2 selector lever, selector lever spring, disconnector lever assembly, 
M2 disconnector, disconnector spring, disconnector plunger and M2 hammer are classified as a 
machinegun. These parts are used specifically for fully automatic fire and have no application in a 
semiautomatic carbine. While other parts such as an M2 sear, operating slide, trigger housing and stock 
are used in the fully automatic carbine, these parts are also appropriate for use in semiautomatic M1 
carbines.16  
 
Therefore, the M2 sear, operating slide, trigger housing and stock are not a combination of parts 
designed and intended for use in converting a weapon into a machinegun. Other commonly encountered 

                                                           
16 TM9-1267, Cal. .30 Carbines M1, M1A1, M2, and M3, United States Government Printing Office, 1953   
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conversion kits include modified trigger housings and/or trigger paks for Heckler & Koch (HK) type 
semiautomatic firearms. As originally manufactured, semiautomatic HK firearms (HK, 41, 43, 91, 93 
and SP89) were specifically designed such that they will not accept fully automatic trigger housings or 
trigger paks for HK selective fire weapons such as the G3 and MP5. If selective fire trigger paks or 
trigger housings are modified so that they will function with semiautomatic HK firearms, the modified 
components are classified as parts designed and intended solely and exclusively, or combination of parts 
designed and intended for use in converting a weapon into a machinegun. These modified parts are also 
machineguns as defined. 
 
The following illustration shows a selective fire HK trigger pak with a selective fire trigger housing that 
has been modified to function with a HK semiautomatic firearm by removing the forward pivot point or 
“ears” from the trigger housing. 

 
modified HK selective fire trigger housing 

 
Illustrated below is a selective fire HK trigger pak that has been modified by notching the forward lower 
corner of the pak so that it will fit into a standard semiautomatic HK trigger housing. 
 

 
modified HK selective fire trigger pak 

 

NOTE: standard selective fire HK trigger housings and trigger paks as originally manufactured are 

component parts for machineguns. These unmodified parts, in and of themselves, are not subject to the 

NFA. However, when adapted to function with a semiautomatic HK firearm the modified parts have 

been redesigned and are intended for use in converting a weapon into a machinegun. 



 

 14

The following illustration shows a semiautomatic HK trigger pak with HK conversion sear installed.    
 
 
 

 
HK semiautomatic trigger pak with conversion sear installed 

 
 
 

For the conversion sear to function the trigger or the trigger pak must be modified to increase the 
rearward travel of the trigger. When the trigger is modified a notch is cut into the trailing leg to provide 
more travel before the trigger contacts the upper trigger stop.  When the trigger pak is modified, the 
upper trigger stop is either removed or relocated.  IMPORTANT NOTE: should the conversion sear be 

removed from the trigger pak and the modified pak left in the firearm, the weapon will still be capable of 

fully automatic fire.  Therefore, it is important that registered HK conversion sears be kept with their 

respective trigger paks. This is particularly important in instances where HK type firearms are sold as 

being “sear ready” or “sear host guns”.  If these weapons contain semiautomatic trigger paks modified 

to function with conversion sears the firearms are capable of fully automatic fire (without the 

conversion sear) and as such are machineguns as defined. 

 
Concerning the installation of conversion kits in semiautomatic firearms, it must be pointed out that the 
receiver of the firearm may not be modified to permit fully automatic fire.  Such modification results in 
the making of a machinegun which is prohibited by 18 U.S.C. 922(o). 
  
The definition of machinegun also includes a combination of parts from which a machinegun can be 
assembled if such parts are in the possession or under the control of a person.  An example of a firearm 
meeting this section of the definition is a semiautomatic AR15 rifle possessed with an M16 bolt carrier, 
hammer, trigger, disconnector and selector. If the semiautomatic AR15 is assembled with the described 
M16 parts and the rifle is capable of fully automatic fire, the weapon possessed in conjunction with the 
M16 parts, whether assembled or not, is a machinegun as defined.17 
 

                                                           
17 ATF P 5300.4 (9/05),  Federal Firearms Regulations Reference Guide – 2005, p. 155  
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An additional example of a combination of parts from which a machinegun can be assembled is a STEN 
submachinegun “parts kit” possessed with a length of metal tube to be used as a replacement receiver 
and instructions for assembling the parts into a functional machinegun. The parts kit as sold does not 
contain a firearm receiver although remnants of the destroyed receiver may be present. A machinegun 
parts kit in this condition is not subject to the GCA or the NFA. 
 
Unfinished receiver tubes with instructions and/or templates for use in the assembly of a functional 
machinegun are also commercially available. These tubes with instructions/templates, in and of 
themselves, are not subject to the GCA or NFA. 
 
When the parts kit is possessed in conjunction with the above described unfinished receiver tube, a 
combination of parts from which a machinegun can be assembled exists and is a machinegun as defined. 
 
 
2.1.7  Silencer.  A firearm silencer and a firearm muffler are defined as any device for silencing, 
muffling, or diminishing the report of a portable firearm.18  Firearm silencers are generally composed of 
an outer tube, internal baffles, a front end cap, and a rear end cap. 

 

 
complete firearm silencer 

 
The definition of a silencer also includes any combination of parts, designed or redesigned, and intended 
for use in assembling or fabricating a firearm silencer or firearm muffler. 
 
The following illustration depicts parts that are designed and intended for use in assembling a firearm 
silencer.  Another example of parts redesigned and intended for use in assembling or fabricating a 
firearm silencer are automotive engine freeze plugs that have been modified by drilling a hole through 
their center to permit passage of a bullet. 
 

 
silencer parts 

 

                                                           
18 18 U.S.C. 921(a)(24) 
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Also included within the silencer definition is any part intended only for use in the assembly or 
fabrication of a firearm silencer.  
   

 
 

silencer baffle 
 
Any of the above illustrated components meet the definition of a firearm silencer and are subject to the 
NFA.  NOTE: the language in the definition of silencer contains no provisions that permit an owner of a 
registered silencer to possess spare or replacement components for the silencer.  However, licensed 

manufacturers who are SOTs may possess spare silencer components in conjunction with their 

manufacturing operations. 

   
2.1.8  Destructive device.  The destructive device definition contains different categories that address 
specific types of munitions. Each category describes the devices subject to the definition based on the 
material contained in the item, the dimensions of the bore of certain weapons, and a combination of 
parts for use in converting the described items into destructive devices. 
 

2.1.8.1  Explosive devices.  The first portion of the definition deals with explosive, incendiary 
and poison gas munitions. The definition specifies that any explosive, incendiary or poison gas 
bomb, grenade, mine or similar device is a destructive device. 

 

 
explosive bomb 

 
 

explosive grenade 
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This portion of the definition includes a rocket having a propellant charge of more than four 
ounces and a missile (projectile) having an explosive or incendiary charge of more than one-
quarter ounce.  

 
 

 
 

rocket with more than 4 ounces of propellant 
 
 

 
|               projectile              | 

 
NOTE: Missiles (projectiles) less than caliber 20mm generally are not large enough to 
accommodate more than one-quarter ounce of explosive or incendiary material. In the case of 
20mm high explosive (HE) or high explosive incendiary (HEI) projectiles, it is imperative to 
determine the model designation of the specific item as some 20mm HE and HEI projectiles 
contain more than one-quarter ounce of explosive or incendiary material and are destructive 
devices. Other 20mm HE and HEI projectiles do not contain more than one-quarter ounce of 
explosive and are not destructive devices. Therefore, it is incumbent upon persons interested in 
20mm HE and HEI ammunition to determine the amount of explosives contained in a specific 
projectile. HE and HEI missiles (projectiles) larger than 20mm generally contain more than one-
quarter ounce of explosive or incendiary material and are destructive devices.  

 

2.1.8.2  Large caliber weapons.  The second section of the definition states that any type of 
weapon by whatever name known which will, or which may be readily converted to, expel a 
projectile by the action of an explosive or other propellant, the barrel or barrels of which have a 
bore diameter of more than one-half inch in diameter is a destructive device. This portion of the 
definition specifically excludes a shotgun or shotgun shell which the Attorney General finds is 
generally recognized as particularly suitable for sporting purposes. ATF has issued rulings 
classifying specific shotguns as destructive devices because they have a bore of more than one 
half inch in diameter and were found to not be particularly suitable forfor sporting purposes.19 
 
The majority of weapons covered by this portion of the destructive device definition are large 
caliber military weapons such as rocket launchers, mortars and cannons. 

                                                           
19 Appendix B (ATF Rulings 94-1, 94-2) 
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RPG 7  launcher (bore diameter 1.57 inches) 

 
 

120mm mortar (bore diameter 4.7 inches) 
 

 
It is important to note that the large caliber firearms covered by this section are defined as 
weapons that expel a projectile by the action of an explosive or other propellant. This is the only 
place in the GCA and NFA where a propellant other than an explosive must be considered when 
classifying a weapon. Examples of weapons having a bore diameter of more than one-half inch 
in diameter and that expel a projectile by means other than an explosive are mortars that utilize 
compressed air as a propellant and some rocket launchers. 
 
Certain destructive devices may also meet the definition of machinegun because in addition to 
having a bore diameter of more than one-half inch the weapons are capable of fully automatic 
fire. ATF treats NFA firearms of this type as both machineguns and destructive devices. The 
weapons are coded as machineguns in the NFRTR with an annotation that they are also 
destructive devices. Any such weapons manufactured on or after May 19, 1986 are subject to 18 
U.S.C. 922(o). In instances where a weapon of this type is being transferred, it is imperative that 
State and local laws where the weapon is being transferred do not prohibit possession of 
destructive devices or machineguns. 
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M61 20mm full automatic cannon 
 

In addition to defining destructive devices, the definition also specifically excludes certain items 
from that classification. As previously stated, any shotgun or shotgun shell which the Attorney 
General finds is generally recognized as particularly suitable for sporting purposes is not a 
destructive device. Additionally, the following items are also excluded from the definition: 

 

 Any device which is neither designed nor redesigned for use as a weapon. 
 

 Any device, although originally designed for use as a weapon, which is redesigned for 
use as a signaling, pyrotechnic, line throwing, safety or similar device. 

 

 Surplus ordnance sold, loaned or given by the Secretary of the Army pursuant to the 
provisions of 10 U.S.C. 4684(2), 4685, or 4686.  

 

 Any other device which the Attorney General finds is not likely to be used as a weapon, 
or is an antique, or is a rifle which the owner intends to use solely for sporting purposes. 

 
It should not be assumed that any device meeting the above descriptions is automatically 
excluded from the definition of a destructive device.  ATF has ruled that certain pyrotechnic 
devices are destructive devices.20  ATF should be contacted to confirm the classification of any 
items that appear to meet the above exclusions.  Additionally, many of the items excluded from 
the definition of destructive device may contain a firearm receiver and would still be a firearm as 
defined in the GCA.   

 
2.1.9  Unserviceable firearm.  An unserviceable firearm is a firearm that is incapable of discharging a 
shot by the action of an explosive and is incapable of being readily restored to a firing condition.  The 
most common method for rendering a firearm unserviceable, and that recommended by ATF, is to weld 
the chamber of the barrel closed and weld the barrel to the receiver.21  The chamber of the barrel should 
be plug welded closed and all welds should be full fusion, deep penetrating, and gas or electric steel 
welds.  In instances where the above procedure cannot be employed to render a firearm unserviceable, 
FTB should be contacted for alternate methods. 
 
It is important to remember that rendering a firearm unserviceable does not remove it from the definition 
of an NFA firearm. An unserviceable NFA firearm is still subject to the import, registration, and 
transfer provisions of the NFA. However, there is no tax imposed on the transfer of an unserviceable 

                                                           
20 Appendix B (ATF Ruling 95-3) 
21 ATF Form 5 (5320.5),  Instruction 6a 
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firearm as a “curio or ornament.” See 26 U.S.C. 5852(e). NOTE: “curio or ornament” is only 
descriptive of unserviceable firearms transferred exempt from transfer tax.  An unserviceable firearm 

transferred as a “curio or ornament” is not necessarily a  “curio or relic” firearm for purposes of the 

GCA unless the weapon is classified as a curio or relic under the GCA.  For further information on curio 
or relic classification see section 2.2. 
 
Section 2.2  Antique firearm.  Firearms defined by the NFA as “antique firearms” are not subject to 
any controls under the NFA.22  The NFA defines antique firearms based on their date of manufacture 
and the type of ignition system used to fire a projectile. Any firearm manufactured in or before 1898 
that is not designed or redesigned for using rimfire or conventional center fire ignition with fixed 
ammunition is an antique firearm. Additionally, any firearm using a matchlock, flintlock, percussion 
cap or similar type ignition system, irrespective of the actual date of manufacture of the firearm, is also 
an antique firearm. 
 
NFA firearms using fixed ammunition are antique firearms only if the weapon was actually 
manufactured in or before 1898 and the ammunition for the firearm is no longer manufactured in the 
United States and is not readily available in the ordinary channels of commercial trade. To qualify as an 
antique firearm, a fixed cartridge firing NFA weapon must meet both the age and ammunition 
availability standards of the definition. 
 
Concerning ammunition availability, it is important to note that a specific type of fixed ammunition that 
has been out of production for many years may again become available due to increasing interest in 
older firearms. Therefore, the classification of a specific NFA firearm as an antique can change if 
ammunition for the weapon becomes readily available in the ordinary channels of commercial trade. 
 

Section 2.3  Curios or relics. Curios or relics are firearms that are of special interest to collectors.23  
NFA firearms can be classified as curios or relics under the same criteria used to classify conventional 
firearms as curios or relics.24   
 

An NFA firearm that is recognized as a curio or relic is still an NFA “firearm” and is still subject to the 
registration and transfer provisions of the NFA. The primary impact of a curio or relic classification is 
that a properly registered NFA firearm classified as a curio or relic may be lawfully transferred interstate 
to, or received interstate by, a person licensed as a collector of curios or relics under the GCA.   
 
 
Section 2.4  Applications to remove firearms from the scope of the NFA as collector’s items.   

 

Certain NFA weapons can be removed from the provisions of the NFA as collector’s items.25  The 
procedures for requesting removal of an NFA firearm are the same as used for requesting a destructive 
device determination.26   
 
                                                           
22 26 U.S.C. 5845(a), (g) 
23 27 CFR 478.11 
24 27 CFR 478.26  
25 26 U.S.C. 5845(a) 
26 27 CFR 479.24 - 479.25 
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An NFA firearm removed from the NFA as a collector’s item is no longer subject to any of the 
provisions of the NFA. In most cases, the weapon will still be a firearm as defined in the GCA and 
subject to regulation under the GCA.  In some situations, the weapon that is removed from the NFA as a 
collector’s item will be an antique firearm as defined in the GCA.27  In these instances, the weapon 
would no longer be a firearm as defined in Federal law. 
 
The Attorney General does not have the authority to remove a machinegun or a destructive device from 
the provisions of the NFA as collector’s items.28  Therefore, applications to remove machineguns or 
destructive devices from the NFA as collector’s items cannot be approved. 
 
Section 2.5  Removal of firearms from the scope of the NFA by modification/elimination of 

components.  

 

Firearms, except machineguns and silencers, that are subject to the NFA fall within the various 
definitions due to specific features. If the particular feature that causes a firearm to be regulated by the 
NFA is eliminated or modified, the resulting weapon is no longer an NFA weapon. 
 
For example, a shotgun with a barrel length of 15 inches is an NFA weapon. If the 15- inch barrel is 
removed and disposed of, the remaining firearm is not subject to the NFA because it has no barrel. 
Likewise, if the 15 inch barrel is modified by permanently attaching an extension such that the barrel 
length is at least 18 inches and the overall length of the weapon is at least 26 inches, the modified 
firearm is not subject to the NFA. NOTE: an acceptable method for permanently installing a barrel 
extension is by gas or electric steel seam welding or the use of high temperature silver solder having a 

flow point of 1100 degrees Fahrenheit. 

 
A shot pistol (“any other weapon”) such as an H&R Handy Gun may be removed from the NFA by 
either disposing of the smooth bore barrel or permanently installing a rifled sleeve chambered to accept 
a standard pistol cartridge into the smooth bore barrel. Modified by sleeving the barrel, an H&R Handy 
Gun is no longer an NFA weapon because it now has a rifled bore. 
 
Large caliber destructive devices that are not also machineguns can be removed from the NFA by 
disposing of the barrel.  If the barrel of a 37mm cannon is removed and disposed of, the remaining 
weapon has no barrel or bore diameter.  As an alternative, the barrel of a destructive device may be 
functionally destroyed.  To destroy the barrel of a destructive device the following operations must be 
performed:  
 

 Cut a hole, equal to the diameter of the bore, on a 90-degree angle to the axis of the bore, 
through one side of the barrel in the high pressure (chamber) area. 

 Weld the barrel to the receiver of the weapon. 

 Weld an obstruction into the barrel to prevent the introduction of a round of ammunition.  
 
2.5.1  Removal of machineguns and silencers from the scope of the NFA. Machineguns are defined 
to include the receiver of a machinegun and the definition of silencer includes each component of a 

                                                           
27 18 U.S.C. 921(a)(16) 
28 26 U.S.C. 5845(a) 
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silencer. Therefore, to remove these weapons from the provisions of the NFA, the receiver of a 
machinegun or all the components of a silencer must be destroyed. 
 
The preferred method for destroying a machinegun receiver is to completely sever the receiver in 
specified locations by means of a cutting torch that displaces at least one-quarter inch of material at each 
cut location. ATF has published rulings concerning the preferred destruction of specific machineguns.29  
 
A machinegun receiver may also be properly destroyed by means of saw cutting and disposing of certain 
removed portions of the receiver. To ensure that the proposed saw cutting of a particular machinegun 
receiver is acceptable, FTB should be contacted for guidance and approval of any alternative destruction 
proposal. Note: a machinegun receiver that is not properly destroyed may still be classified as a 
machinegun, particularly in instances where the improperly destroyed receiver is possessed in 

conjunction with other component parts for the weapon. 

 

A silencer may be destroyed by completely severing each component by means of a cutting torch that 
has a tip of sufficient size to displace at least one-quarter inch of material at each cut location.  
 
Concerning the outer tube(s) of a silencer, these components may be destroyed by crushing them flat in 
lieu of cutting with a torch. 
 
Anyone interested in destroying an NFA weapon by means other than described above should contact 
FTB to discuss possible alternatives.  
 
     
 

 

 

                                                           
29 Appendix B (ATF Rulings 2003-1, 2003-2, 2003-3, 2003-4)  
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